7

AR SV ESETR AR @%ﬁﬁg&p@ﬁﬁﬁgj R AT
B ST S @Efﬁéﬁ’@?m}ﬁ‘wjmﬁ ThAr S R T L
A fE B LR A DM LY N AR P«
M RS E RS R R S SAREF g&ﬁﬁ;ﬁga HEE <
=k @ﬁ\lﬁglj/ I,EET'},E%{T s E[ T}E‘Jﬁu\%?}lll’;lj I8 I%E‘LE, T E'.[ H[«TJ\;IFJEI&J
T o 3 U R A S [ R A 2
s PV TEER RS W SRR R

PR OLEF Rl gE A T Bl ™l) F AR [ (R A
VR kAP ) A4S o 935 77
T By R (AR S T R 7 7
SR - 9357 8RS TRl |y I T
A T R TR T [ RS RO T A
g B SR SRR IS 7025 - 938 W
045 T A AL ST U ST 1 - G B H A
ROFRITY - AT RS TR R ) A
(1 FRIIIE o 70 ES = o - R b S s
R R PRI [ A TR R
S [N

h Y8 VEZR S ] RS (AR S W
YA DD EREAET R R S BRI - A
EETEE RN S B AR Aol
PR [ (RS R g T R A AR Y
TR AP (T R

1

.l

UG o S0 LIS (R T R X
ﬁwﬁﬂ’éM%%mw@E’ﬁéw%m%@wiﬁwgﬁ
PEARFLE » B SR Y TR T o SR
R P HEF MR RErY ey -

2§zt

P po

ERRIPECRER I I WL
PEARL e &£



T - AR S E R

TTr 11
&
-\M
i
]
A_
ZL
m

* - ﬁﬁﬁ%ﬁﬁ%;d% ........................................................ 337
* T ﬁﬁﬁ%ﬁﬁ%;d% ........................................................ 341
* T ﬁﬁ%ﬁ%;g[% ........................................................ 349
& BT PO R ) 53 ALY B T e 353
VR RE 94T % ARSI € By
IRk F[,F%;Eq,,;[/rmé[b ................................. Fmy 3 & Tl R R R LS R e 357
%iﬁ'ﬁﬁf BHERCED E 10 SR & L) RS [ R 359
E’zﬁ iﬂ;‘arﬁﬁ”ﬁﬁﬁ% 4 #UH&#%B”E Flics v ﬁfﬂﬁ#[ﬁf 41 & Y s *@%’QIF“@E‘F”TF‘%;’L%‘ E'IFA%
STEVET 035 b A BE{’FPI?]‘Q F;[g’!l— .................................................................................. 361
. ﬂ’”:’L rF'F['A’ﬁj\'ﬂ*”pjiﬂﬁmﬁ[ﬁg%ﬁﬁg .............. ) gﬁly
& FE T E@I/E[F[[bﬁfﬁlﬁﬁﬁ ......................... —?l:il 115
& T F Y B ﬁju;[/ }g,gﬁz,]‘ ............................. A 151
@ [TUE T TR R o P|E 4 183
o TR | [EEREI D I s FREHPT 203

SYERY %E@k@@@maﬁ

& PR R ;@@[ FELBERIHE oo =% 215
& R A;@F[H/’H&?rg]ﬁ_ IR =S k\_ 3}@ 91 245
L 4 ,J/Ng\mtjikrﬂ[p[ ............................................ BeE=AE 265
& Cpl B REH R R AT OIS e Sl (2 287
O TR BRRD SRR o P4 305



\EF
+LL

At
8, A IR

o[]S F[l%ﬁgﬁ I

i

* FTF“?F"?'%@%@ ENAR TR
I B R 2

EJHI Oy



84 6 23 382

15



2005

2 6
,
3
8
4
98
—— 5 ——
43 199 7 187-188 1999 1 253-254
- B 6 6 255
4950 7
23 3758 46 8 1
1 2 2
3 4, 5. 6 3
7 —_—
1989 6 819

Schmidt Glaeser/Horn, Verwaltungsprozessrecht, 15 Aufl.2000.S.22-31. 15 132-135



2005

382

10 1

10

115121

2000 2 2

185-186

1993

1 83 1 5
17 2
84 8 9 17 2
86
16
88 6 23 88 7 14
89 10 12
92 1 15
17 4 2
92
10 16 12
1 0 3 70
12 ® 10 16 0920151017



10

2005

13

VS.

11

13

21

21

14

15

501-535

2002 11

289

1-23

1-48

49-64

11

16

15

2004 6



12 2005

16

()

()
25

16

199

1 202-203

17

15

193-216

(

(

)

)

26

28

17

15

17

25

27

13



14 2005

()
85 11 14
064283
()
87 3 19

12

84 12 28

84 18

19

18

1982 131
10 1 7

19
Ule

C.H.Ulg, Das besondere Gewaltverhadltnis, VVDSIRL, S. 133 ff.

15



16 2005
23
24
26
27
29
20
21
22 1992
23 8
24
275
25 101-103
122-160
26 23 76
27 25 279
28 24 241
29 26 52-53

21

25

2004 23

78
241-242

26

20

28

37-58

122-160

31

22

a2

33

30
31
32

138-142 33

25 288
8 241
26 122-160 138-142
26 52-54

C.H.Ule, Verwatungsprozessrecht, 1987, S. 194.

32

382

30

17



18

2005

34

% 382

10
30

36

34
35
36

26 122-160 133-134
- 181-182

(

)

38

382

37

38

25

26
280-281

11 55

122-160

150

10

19

37

25



20 2005

15

()

()

15

()

40

()

39

()

39

21

30

30
15

40

73-74



22 2005

()
7 30
5
()
4
()
3 2
()

42

41 53

42

116

30

12

93

15

10

43

23

43

116-117



24 2005

()

15 25

()

44

2002 6

146-154

44

(

(

)

)

58

25



26 2005
45
()
382
46 58
47
1
45 2001 2 209
46 2002 2
204-225

a7

21 180

(

)

563

48

16-25

382

1999 1

48

259-272

27



28

(

)

49

2005

15

49

20

58

10

20

(

)

29



30

2005

31
165-185
2001 11
43 1999 7
185-211
23 37-58
VS. —_—
563 45-88 7 2004
6
1993 3 89-150
18 1 36-48
15 1971 7
132-135
42
2 44-91
21 173-183

90 3 58-75



32

2002 2

2003 9

1982

2002

2004

2005
10 1
2004 9
1999 1
2002 5
2000 2 2
93 6
Widerspruchsverfahren ——
1989
6

C.H.Ule, Verwaltungsprozessrecht, 1987.

2002 11

2004 6

3

33

2001

C.H.Ule, Das besondere Gewaltverhaeltnis, 1957, VVDStRL, 133 ff.
Schmidt Glaeser/Horn, Verwaltungsprozessrecht,15 Aufl., 2000.



2005

35

84.12.28 84|1. 15
064283 2. 25
3
3
3
3
15
5 15 15
4

10




36

2005

37

10

12

11

11




38

2005

39

11

10

11

10

14

10

12

13




§7

§191-1

§7

§191-1

§191-1

1991

15

43



2005

90

161

2001

2001

2001

45

191



46

2005

1962 3 15
All of us are consumers.
All of us have the right to be protected against fraudulent or misleading advertisement and
labels http://www.consumersinternational .org

17

1992

36

2002

1994

82

47



48

2005

49

1994

32

2004 9 364



50

11

2005

10

11

1999
2002

131

10

12

94

§7 §191-1

12

13 77 19

http://nwjirsjudicial.gov.tw

1991

13

402

51

338



52

2005

53



91

§7

2005

§191-1

94

388

94

338

338

14

14

55



56 2005

15

16

15

16

1996 257

17

2002

17

122

133

57



58

2005

94

338

93

§191-1

989

BMW

BMW

59



60

2005

18

18

49

2003 8

160

61



62

2005

19

20

2001
2000

19

2004
228
315

318

20

120

BMW

BMW

120

63



21

2005

21

22

2000

316

22

2004

2001

319

229

BMW

65



66

2005

23

93

1379

Volvo

Volvo

23

67

Volvo 960



68

2005

24
25

26

27

24

25
26
27

51 223

1991 266
2002 119

28

28

69



70

2005

94

94

338

338

71



72

2005

93

93

989

1379

73



937 . * f{pLIE P

& R A ORI
& TR T (R F T £ R

@ SR R A L B

& [RIET TR AR

o RN | (ERRRID (EER



~— ~— ~— ~—

)

(

)

(

—~

~— ~—

)

(

)

(




13

23

90
9832 3137
1296

200 !
2004

13

92 5 177 179

79

80 2005
490 573
265 193
2
()
13
.
10 11
499
3
2 http://163.29.37.66/tp90-Lmygod/
2004/9/23
—— 490
265
2002

289



81 82 2005

()

1
1976 3 26 recognised in
18 accordance with the national laws governing the exercise of this

right 2
1
5
2 4
1
3 2
3
4 140

1976 1 3 136 136

13 1 1
3 2
3
4 137
2000 Charter of 1
fundamental rights of the European Union * 2
10
Freedom of thought,

conscience and religion 3 4

4 2000/C 364/01 EN 18122000 Officia Journa of the European Communities C

364/1 69



83 84 2005

5
6
9
6
Funktionen der Grundrechte
/ /
7
39 3 103-144 2001
57 66 2000 -
74 8 2001
() - 490
8 30 2000
8 53 2 13 2002
- 490 242 86 1999
2003 -
Bodo Pieroth/Bernhard Schlink, 2002
Grundrechte, Staatsrecht 11, Rd. 544 ff (1999). o 274-275
right to believe right to act according to one's believe
55 1999 separation of church and state 29
24
1997/5 29 39 3

59-102 2001



85

10

Bekenntnisfreiheit Bekenntnis

die Modalitaet des Redens und Verkuendens

11

Religionsausuebungsfreiheit

10
11

281
285-286

86 2005

12

13

490

12
13

286-288
30



1999 10 1

the strict scrutiny test

87 88

test

2005

the rational basis standard
the intermediate scrutiny

fundamental rights

overriding governmental interest

narrowly tailored

490

16

14

15

490

14

15
16

2001

143-148

490
39
30-31

compelling or

necessary and

649-650 1997

3

103 128-129



(

17

)

18

19

20

89

17

18
19
20

290
294
297

289-299

90

(

)

573

13

490

21

2005

21

59

59

490

13

13



22

13

22

23

91

59

92

2005

23

23

24

23

24

242

326

86
322



26

573

13

25

93

490

27

15
23

25
26
27

8 30 43 2000
39 3 103-128 2001

94

490

2005



95 96 2005

140
137 5 2

Zugewandeltheit

ein Element positiver Religionspflege

Recht-
2 streue
30
/ /
Privelegien 8
29 20
BVewG, aa0., S. 2397ff. Martin Morlok/Michae
Heinig, Paritagt im Lestungsstaat-K oerperschaftsstatus nur bel Stastdoyalitagt, NVwZ
1999, S.6972f.
28 129

2 BVewG, Beschl. v. 25. 4. 1997.-5C34/95, NJW 1997, S.2396 (2397). 2004 9 24 C3



32

573

33

32

33

2000

15 2004 8 31

97

98

(

34

)

2005

34

21

74 8

2004 9 3 A5

2001



35

36

2.
1991 2
1995 5 16 37
3% 74 9 2001
1972 Wisconsin v. Joder
53 2 13 15 2002
% Reynolds v. United States
14
37
57 20002 66 72
2000 ——

490

337

99 100 2005

2003 9 24 38
1998 Das

Lehramt an Grund-und Hauptschulen

Persoenliche Eignung

39

38 BVerfG,Urteil vom 24.9.2003, NJW 2003, S.3111=JA2004, S.358ff.,

Friedhelm Hufen, Der Reglungsspielraum des Landesgesetzgebers im “Kopftuchstreit”,
NVwZ 2004, S575ff.

3 Verfassungsbeschwerde



101 102 2005

konfessionelle Zusammensetzunz der Bevoelkerung und den Grad
ihrer religioesen Verwurzelung

41

42

2001

die
43

41
42
43

JA, S. 358 ff.
Hufen, aa0., S. 575.
2004 9 9 A2 A10



103 104 2005

4.
46
44
4a 2 2
/ /
45
573
490
573
44 1995 1 15 BVERWQE99E=NVWZ 1996, S. 61 ff.
Matthias Mayer, Religionsfreiheit und Schaechtverbot, NVwz 1997, S. 561 ff.
4 peter Singer Animal Liberation
275

4® Mayer, 220., S. 561 ff.



(

)

a7

48

50

51

52 2

a7
48

49
50

51

52

2002
133

92 5

69 71

92 5 171

193

171 264

49

105

573

201

26

106 2005
15 37
3
6
()
4 1
3
1641
4474 1641 431
1641 3846 1641



13 13
Foerderung
()

18

19

107 108

()
21

573

()
20

2005

22

22

18

573



(

)

109

110

()

()

2005

53

2000 5 18

53



111

54

55

93

54

55

2004/9/24

2000
http:/mww.cataipel.gov.tw/civil/page.htm

112 2005
()
56
79
30 79030581
57
58
%6 http://163.29.37.66/tp90-L/mygod/
2004/9/24
57 http://163.29.37.66/tp90-L/mygod/
2004/9/24
58
%3 3 31 09304141200



113

59

573
490

59 B 9 9

http://ec.chinatimes.com/scripts/chinatimes/i scstext.exe?DB=ChinaTimes.Function=ListD
oc.From=3.Single=1



- — —

i BT e U

- HF (= ) B2
DT e mEprEEAeEL . COBBERPLL Ry
o T (VSRR

R WA T I At ¢ e s
B9 w2 KB o

CRLEEIE &3 sk & (P YT A 2
i 8 53 Eae N

(2 ) [Effest s frphiee (Z )BT B2 3 B

AL T i
P I [ (R + o G l;:'%

EESREFEF > o A FEE A F 27 et




Rx 1 iriEZ pd 2ALE RR 117

k| Fi
FE N2 E 7"i Bl % 5 T b % 2 &, ( constitutional-
ism) > S ;uii (RLFs 2 L AR gy ~ gt )
B (55 ﬁlj;ﬁﬁ TS I (limited government ) £
Y BT > SWETFI9 - 60 R R
PSRRI S R S
FLOME ~ (AR ) D2l 2 5 opd - #ﬁ@ 5B EOE {1 A
ﬂﬁdﬁﬂﬁﬁ$ﬂﬂf¢#E ##@7*%F*EHV@ﬂﬁwa~
[REAS By ORI S BT T R E AT g (MR I
Frefiof > 574 = fE (kA=) ~ 874 R ays o - g
TJL’“"’%&@EW*Q@ BN Bl E N1 BN -SSR S0 I =R
5T ﬂ - ,rvtv,glzt@j/fgyﬁ@m, NS NGt
Tt A B O B G TSR
¢ﬁﬂ§f?%@%’@Uﬁ?ﬁﬁWJWiﬂ%’$WWU
FVE Al Ak FEI,”FE‘FT& FilE R > b Rt PLED P =gl o
ﬁ@*ﬁ%@%*ﬂﬁ%ﬁ%ﬁ’@iﬁﬂm%u N U
EEES LR R T ]ﬂ:@ﬁg FLEREIHL £ 53 0% - 1 fl1
#‘JmﬁﬁH-w el e %F”'ﬁ@’ﬁmﬁFﬂ
ﬁJk N R I*W4°%E‘E[l@§l9T*$1@ FIE T 14 T
Jv;ﬁﬁw,ﬂi]k—@@wﬁﬂ%w S L HlivEs 5
MEFH] - HIE fﬁﬂ B H R A g W e T

! £72 + > 4 4# buman rights/Menschenrechte) 224 + HF £ 5 £y - v &

T3 & 2 4 ; (fundamental human rights ) F & > & A <& % Fk & & j§ 1|
(Grundrechte ) = (FFFLitH s &+ o %/z‘ »2004E3% 1p %25 2 P AEH
Ao T138-146) ARP HE R WEBH > A F L REERPE 50 T A A
Flodpfrgze PR £y H % /\Iz;b‘;m& 2] ad\vgg;&q %
it HE R a2 PR, 4mwfﬁ o et EE R A REA ARATE G 2
BRI > A ARG IR T AR, s TH AL, S8 -

VR N ?E%s@ﬂm&éa@ﬂ#%lmzo 4B N
§L¢_F]’7F§Jtr‘* (BB Y[ 4 s s EIE[[@bﬁLF)@ VR =
LA L R I I (el
T E o L H B R s £| (s =
@'T@*H[* + F’il"p;l*iq*i&bp%ﬁ'[ o i DA

G AV TR T 'ﬁﬁlf{fd%n VR Wl Pk
d/j%%*f PP I TR R R G e
(A Y A - AR S S O SR
”ﬁﬂ““ﬁW?¢*ﬁEﬁﬁﬂﬁﬁﬁ”ﬂ“ﬁWﬁ’@mﬁ“ﬁ
R G L R B LA A TR () VR
il ’%EEWJJIEL%@ ﬁﬁ' Y i S

T T (R SRS AL P

EE ST TR N e R 5T i o

B TN N F Ry D R (R

1 T‘F AT P TR TS,
H &=

ahy ?E’}{J{F‘? ) 5"”’#& I BaE - ST R e
/J]EU[UJ d] EJ;:_F“ ) Z}[“f‘L T A o F‘?ﬁﬂ’mﬁjtuq % JEE
Al e I’J%fiétﬂzwf’%gllﬁjl;the right to work%m  fe i
L " the right to 1aborf[‘/the rights of labor - [[1 & rY 55 il
BRG] 7 S o TR S R
EFELY ™ > T (B (work) S ES (labor) H5yE FAES F
e Sy ¢¢?Jt‘aw?ﬁfﬁﬁr L R R o
JAW‘E:E\?J T {ﬁjj/tfjﬁf:%{d}‘ O ’”'“r}a 2. 1 iead ¥é o 2 3 ot
R S EERLNRE OO EWRCE 1ot L A T b

2R R e BRG R B AR 0 8 EHET BT KR 2

Lo ]‘H%"l‘h-FELF ’KIFLI‘}E
IIIJFF BF ARLD o F P00 AT 0 2002897 23T 5K FT79 o



R rairiEZ pd 2ALE RR 119

1% ( creative ) ﬁéj M=V RIGED R T ;FF V3B H] (use of
manual aptitudes ) #"T‘F[ L EJJ‘F CHF SV RE] e
Eﬁﬁ'ﬂﬁgﬁ%“ C BRI R LU AE (onerous) Y ) T’F]ria\
?‘fﬁq’é"l N2 "EWZI: IS A\'-,E”EI ’J/[ \71[ £ [*'J [N itla\ﬁ&%jﬁﬁ&ﬁ[ﬁ
IR AMAR Y Vﬂﬁ”ﬂ NN 557§4JF%%W5" °

FIH - &FEHTISX 5‘H fEEy e o g S 2o
G LR IR S GERUAL B ST R R A
o fFﬁ'ﬁ%ﬁifyﬁJ DR T FRIE I EE A R o [l
ﬁﬂ”%@é-FW%%E@ﬁﬁﬁ%‘@W%ﬁ‘Wyﬁ
. ﬂg 7 (L B R ;a;:%‘*ﬂﬁ@ﬂjj = ‘%ffJF?fiﬁﬂr’V?iJfL'@i‘
NPESFIELIBERC] T e
A [ TT*IFA AT -G o PER G g - ,T*ui - ik
B EE T R e I ORISR PR ) o R
ﬂ’[/p“j‘:ﬁf#‘i{l_ N ﬁ[’ ~ ’l/]}“j‘cﬁf l'-ﬁ\l[iﬁ‘rﬁ I tﬂi’ﬁ T J}JQ‘{—%}‘E R F‘E
Em s S iR [/T_P'fﬁ*&l%ﬂ_r [~ & %r Gl ECFEREE D T e
#EJL l/thﬁj"T 3&}: 1 IH ?IEE BEAERTY o

"HE¥ | (employment) — G| > AHSEIFS TAH | (unem-
ployment) °» [FEF * | VARl A 12 DR Pk
;%%ﬁ%w’m%@~$§%%ﬁvﬂgﬁﬁgwﬁgﬁg
Hobfy o Mo AEA o TRE g HF ARG - AL
o - ) PR R FLEE D fﬁr?—g ) %{f’j Yoy h 2 RWE S
el Jtltptr?a[ﬂm TRy AT z’;p[lﬂ:ﬁ“&ﬁ[ o1 (B
abe [f] a, 73 |§[1%Ffmupj~3f§ﬁigrj (R R o = FP” AE R T
¥ [;,H_;Tg P () 1 I B R 5 6 EJ’F;I;[/ CF
1z T (= (own-account work ) Y F’?F?H FIEyfiEd (self-

T o

—

m

See Guy Standing, Global Labour Flexibility: Seeking Distributive Justice 3-8(Macmillan
Press, 1999).
B2 8- TOFRL: MTBIRT N AR 2HoRL £ -

employment ) > FJJif&= A T > J] JEIF“""?}‘E A= & F=r]
ﬁ’r%%Jaﬁ@J’éﬁﬁ**iwar“%J’@Lé
Ap T AR T 0y R PR A R 9
:,4 = FQE‘_Z?‘I/_“ =N F[H??Fﬁ\ EIEUIFLIEEF'K/T EPPTE';' AR

VT (5 SSErEEEER = SRR S B B (8
:%wMﬁFfiﬂi@“f' M > RL R E R B 2
AR e ZH S A IS VAR [T LN TR RE ST P
Ho GUINEEHE G T S R S T R R SRR R 1R
]’f{btrgl s e iﬁlj]—/\rq T (B jgxﬁ%wﬁgaﬁjFﬁ/
IR SR g R RO X (A 2 T
EIEI T R R VR S R e o =R L
ALRL < BEAHRRER GG > S

+ E'”I?i:?ib?d—i‘ S -] Sy ,F[t;JnL Vi plE éfgw Iy
/ﬁ]lﬂ“[ﬁ‘ > Fu\ﬁ'{_glﬁrl' <3 ?j‘j{ |7Kp)J~ ’Fl N f)JJ ’FIJ{FJ _\;:J/ Jf“‘ FEH
Tl S E ORI s G R R VR T SR S i (o G
SEAEanl s S E"ﬁﬁ%ﬁd* LSRR o
Ak Y T (el 2T T fEATRD T

Tr IP#IB«L P i@t‘j‘if"%& T H B O A I/;[rglﬁfﬁi
[Ex ffifﬂ ORI e SRS o PP ERIR  F
Tpmwrm@”Vr£WJ”’qfﬁy WWﬁ@ﬁwi%j$ﬁg
TP RIS RER RV RS - I TRgET (BT
FH, S tﬂfo“’ [k S & I R TR ) SR
T |EiEI g > L PJ?‘" ST e - —FHVI* TRy -
o R FE I T o (R AR AR SR YA T R
FEEIM—EH@&'N: =i I (70 e L= NG AT == SN 1
i’%f{ LSRR @“'%F;@?ﬂﬁ%lb%ﬁitj » YRR BT

See Guy Standing, supranote 4, at 9.
Fag oA W2 FEAH > 2001877 - B> & > 79



FE 1L pd ZALg R 121

fEHE THRNEERBY P, I'J‘”'Ht*‘a[fdii - fEArE
ﬁﬁw<m@cwaﬁ£>@@##7 A 84 9 ) i
ER %&Fﬁ"f%’j?i (AR, JF 70 Y EIJFA',?%"ﬁ}fEIE“ » PRl =
RSB~ DTS N B I VI 2
d[g-‘ [[—HE’?}‘F[;I/:' ["l‘:@]'{ ‘F’li' EJT—I—Q@:@L;S«*I/ ‘h;{@g&ﬂ‘jﬁi@
U U R AT T T I 2 A RS
= I (el e —— e (M) fiﬁ@?
()
AR SRR - FT ARG wﬂaﬁﬁm B
U SrS (S AUN SNET R 1 e (G = (NS U e R
[0 It~ BT A B A S [ B R S
:% %{[w I RS tJ R~ SRR R
%@%ﬁwﬂ*’ﬂ PR R A
ﬂﬁﬁ\w%ﬁﬁyyw,umiwkVkﬁﬁ%uﬁ-ws
EIE[[@EF?T+?@W T s

L%L lu

'—rn

e BT

—|

FEOpd 2 ZAAHAEREPS BOINEPF2pd cABFFTRHIFI AR
WARNpS o EEROLEMP FE G LAPM A MR TR TR
FotowEerEmEs A d B - A BT /\Q%ﬂfgg&ﬂ\ PRk e f B
[l PR R nfwzc ﬁxwwﬁ]i CHAERY R RS
PPBESE - AR ARRE 0 TR F AEE (4 ’“3—’1“@) A€ 2 el 0 LAY
Fma (B 4) pd R AR F4cmBHr 2R AP o IR AL 353
RN

PR HFERIE 0 pd AR AL R E - AR
,1[,@*’1&9«%,;3; e F T2 mam (2 ) ;) 22000127 — % > B 312
TORLE O RREAE - AHEAEZLE N F TRREERRE 0 199
ELAT AR s e 5 FOUT o

B ﬁ?ﬂ[&]%iﬂfiﬂtp\ 7. (Georg Jellinek, 1851-1911) »*L 4 ¥ & k% iz T o3
E N LF%‘%%:&“’ P A RMENI AL R BE N JEPHRp s T AT
oA () o PR 5224 5% -4 (2003/7) 0 FSMT o
FERGEFER LAY &2 AR U 1988 & 11 42 2 > F378-

10

11

12

< BRI B PSR R N [y RS
o;ﬁ%ﬁj&‘rﬁfﬁf&@fj@@ﬂ o El T s Eﬁg@@;up ”F"]’BE'FW I
M G PR M T W R I YD
@Whﬁ@@ﬁkﬁfkﬁ@%W§w\%@Jpwwjg’
iy fel o B £ %ﬁ@gﬁ@é‘vﬁ[%%(% B oo El = rgj,%gm@;u%w%lﬁk}ﬂ;\[
szr'ﬂJii  FUTARSE] T Sl plER R R Y 5 S R R
ABIES G o TR 2 @Jjw;rpﬁgé$&u7+ﬁﬁbﬂwﬁ
WWﬁH@iﬁWVEMNF’”ﬁiw*#ﬁﬁﬁﬁw*ﬁ
SR (CRE R ERG  BE RS SR T R B
Py AR > S BERLEG e A US4 M A A
JEEPE I NS 2 R FIJEIH VAARCECTRPUSIES 0%
Al L[/ﬁfym
A 6 RS AT e LY ) T
MR L B O R A R
FllE 04 B S R e gt
M2 T PER 4TS FJﬂﬁfﬁElEI@iﬁﬁ]%?Hfﬁ Pt @ A7 A
AR o e o SRR I F o 1
F‘x%{ﬁ*'?ﬁ;[wrJEI[JE'*Ji[ﬂ[iFWFFjL 1% HEHIAZER S - )
/LD rﬁgjjf‘),_d;t ST PAE R & F“E[EH@ Ak R Sy P P
T GRS O R iR TR

3795 A AL R 0 AEA T ES T - K e s T 154165 MATR 0 Mis
§RAMED N F TERRAMENZAITS, (IP) AW E-
K T 106-110 ©

FHERMATA - P T116-1185 2 Az AL ¢ A ARa i3 1 1 v if
BEER o $- T 24 (1992/6) > F42-43 -

Mot AR # N2 PRFB O FERFES o AA IR R AT 2T
LF TRFEEIEAER 0 1999837 4K AP TS5 o - ﬂ;pwg '
VERFRRRLT O AMEESG  AMEX LA A MELRG v o o [T RS2 R
() FE AR RERALEH Y B 02002870 4255 PR T304 .

13

14




RrraiFiEZ pd AALE BB 123

T‘ii’ﬁ\ﬁjﬂjﬁ'l’fgﬂﬂf‘ﬁ" A L AU R AR o
ﬁﬁl* ﬁ‘*lgj%ﬂ% > J;J%r% ﬁ ~SES VY E [E[‘H HI J"’F”]%”;fé
mJ’mﬁwwWTiﬂﬁiﬁﬁ%%?W{ﬁﬁm =gl =
,F”E“lﬂﬁj SNEhiEE ?‘é“ﬁj]a.[ﬁ VEET o Ykt > FFEITA T

SR T (e ] IEUEJ%LE Tt ﬂ—ﬁ@[ifif’r JEI{ Wb E 7F‘
E-wr'u RN TR A I %ﬁle BRL - F A A
VG R AR e g IR R

()

Sy E HEE > BRI F T NV AR R
F £k ngjﬁ/‘ﬂr?;@ VR ? T ;ﬁ% o SR I
? m Fﬁ%&ﬁﬂ?#*V%@,“ ﬂWFﬁVJ’Eﬁ

U TIEN) Y R PV EER 0 SRR

TR AR R R LA B L (R S
[EIEL S 1) HERLNARRIE g ok 1 5 et - - 7
J;Wqﬂ:%w({mgFﬁr%ﬁﬁuum%w%@ﬁﬂ—iﬁL
FRU e AR A SRR ] TR S 2 RS
Fper PR ER 2RGE o ST I e b RS

=

Eie o B 0 2 ATH 0 2003&9% 425k B 1045 £ A% 0 F2 & & 2001 &
8" A F.97-98 o

See Rhona K. Smith, Textbook on International Human Rights 298(Oxford University
Press, 2003).* 1t » FikZEE AR AL > LA EHE 2 BMTRE
ﬁ%ﬂﬂﬁxﬁ\b‘“ﬁﬁ ’@EJQPFL% fk Fﬁf’—ﬁl'ﬁ‘q/vﬁ'gfg’ﬁdﬁm’i%
(& @tﬂ"]"? > &2 02001 &27 10p %25 > ATHE AL F275-282) o ¥¢b s §8
FES SRS NER PRI N EN. Tt RN TR RN B
GE B REF RS 52198 (1997/12/15) > 27 -
ARFEFF R ERRBA L UNEE R DAL v HRS L R
4 > m3xzl4 s T 161) o #33%-PeCécile Fabre, Social Rights under the Constitution 42-
43, 45-66(Oxford University Press, 2000) ; i # % /2% % » w3112 > 7 380-381 -
Gl S A B ARREEY AL L2 E2 T FZ R T26600T o

AL EARTIR P > SRR - E RSB W3S T9UT o

17

18
19

y,%sﬁﬁM§gw&%ﬂﬁ'o ...... J;yﬂ%%ﬂya
NPRA VR ECGR o YO ST T ok B (S R e Y
fi) > A P (SRR e g R RV EED
B YA B () P S E AR ) s T
M5 ”*‘*in{’ﬁiﬂpffuﬁpé RS TR R R A )~ RS
IO (R oy R W@H]*)%“’%&W~
[ 5L i y%éﬁﬁ HERE N TN PR
iﬂwfi%wwaﬁ%mﬁﬂirﬂ@%ﬁ%Tﬁﬁﬁﬁﬁ
Y EP S T S NAREAE S R EIRERE S 2 A
Frinz SpaVRFIEH R H IR > b= e 5R B
e PIPISE)FE RAUR 2 SEB L AEP Y
?fF‘J o

K B AR LA R o e PR SRR ST
]"E@J/EJ%;’%BJ_F [ﬂ[% ?E*‘ Efa* = I/EJQJ:;‘KBJ 4\3;Q~EII'$JF—?L
%i’glﬁllﬁ?f?ﬁ El]gf[nt_]ﬂ: B IR 57[;“[@[45;#;:#7@?' Mk
ﬁﬁiﬁ@**NV*E%%Jﬁh’ﬁk%@HWSﬁ_E
u%i,IﬁﬁiﬁJ;%&ﬁi—@%ﬁmrkm@@*@
R VP RO - PR -
rg#mﬁf*%@V$hv SRR - LR
ERH B o [ E IR R G R - S B
WHRVEH R T r-H'F'J Ay rTJ,',” BFIT > T R R

20 65 SR ) e S R e R R Nl A
FLIERT AL GRET FR F-F I LD ERP T » P pE SR B
Fh G ORRENL FARBE A BRI Bk PE 2 ST RARENTEY B R

AR AL e ST S e 4w BRE (d ) 3 TH RS ERE
gL AL R lﬁﬁiﬁi%li%*ia'H@ﬁ%lﬁé’ﬁﬁ$ém
% 15\‘154 g ¥ s ’J*?\”‘} 1 LB e < e

Pﬁﬁ*’d—ﬂ*‘i— &z %/zllF"}E'g‘r-‘f"& L2HFE—0F /Zrmﬂzfﬁﬁ*ﬁ
FrcER s B L4 5 -9 (2003/7) 0 F125¢

21



e R 2 B B 5 z:rmégy
tfji\; » (B, ‘Fiﬁﬁbj‘%g -7 ﬁfdi ]1&%{ Ve L‘F’ FF
BRIt 7 R R 901 T LI Y T (s _f§¢@v
FERT -

BRSPS 1B I BT SR SRS (S TTLY FLi B
WERDSTIE o (1) FRE M H » RIS A 50 3 I

"

; ,jl} (e NERFV IR G )
$g JRERfH & VA &uH%E%%%@?ﬂME¢u~J
3*b%%2fiﬁww~§¥mﬁﬁﬁﬁfw iU RN

T I—Fg‘j’jj"ﬂ—%& L= T E EIEIH;, <<$\/ E I EI]EIHF‘EFETFE/\
ST IR ) f#«ﬁmww%@ﬁ#ﬂﬁ@ﬁ
(2) FREPERE - *}E?F‘ FYBIEE I TR D T (A
Wﬁ#@W§¢i%éW%$( - DIIIRE = ST UGN 50
Wﬁ%ﬂP@HW@’“W%PW%j%VHWﬁ%m#
r[ﬂ [g&lj;%ﬂf@%?j\ VE'E“J NEVES ¥ = 1250 (3) fR4Te
E'F“@%ﬂﬁLF@f” [ﬂ:%ﬂ R HY ﬁ%[fﬁ#?{izp%ﬁjiﬁﬁﬁ 4292
SR AR R LR F s v

b

22 pﬁﬂ‘ﬁ‘ c ko ¢ FAREZEERSE () 0 AF- L - EZ T BiTAR Z R

T 245-246 -

FEREAG AT PRI AATEFRE 2L BT L X5 LY
(2000/10) » F 42017 HAHFA BT RINI e BEARLAE o FEN L

LR WILIB T274-280 (ARG A2 P AR F > L ARSZTRIFED

%F#ﬁ%’é@rwﬁ) WEH> ¢ FAREE > ARA A EL e Bk 2
A0 FUAT (leAFslr <k papm iEfg) o

Z Rz w15 F226228 [fak 3 H is~ Nillrﬁlﬂ—m#&’]l* BREi 4R

FHETFRE AR LT R FALE LTty z’ﬁi%‘r%?@":— ¥

—ﬁpﬁv (R3320 F124-127) > AP FEd w8 @2 Al s A & B k5>

B TR AL ML Bk Mo I L A d BEAEEA PR ] mE

&’c‘:‘Pﬁén’fﬂiﬁ;,;«,w&g\a%?—ﬁg%ﬁ,zlmfgmlam LAY g

f”’é.“"%'i(1999/4) B 110 -

FHERZIoE &S 7173;‘3‘_15 > B 195-196 -

23

24

“.l

25

RTINS (R -
L E R LT (BRI R Y B P J@Fl[ﬂ |
e O T S T
z[:w]?t@ﬁmi AU T A Elﬂ@@bﬁ?

DR FEEL S R 0 (1) i St w¢wm
Ay rrrF_aﬂH CRE S FI',TTFI’;’ WOEE Sy s HEE gulr_L
T o F) - LR AT RIGED Ry e [MLP Ve
irﬁJ/E[EIIW@ . ﬁfuj%ﬂ DR A T e gL
[ o é‘;ﬂﬁﬁ/ﬁi}‘b oo NRIAY T T [ A R S
R s T A [/q,fi\;ciff”@ﬂ,[ﬂ [T e
i~ B A A R P T (A
B T (2) GO R A 9
R o D PR R R R IR - OB
TR A (R R R U~ N BT - B
$1T @ I T B T v
FITEAR (ST P Y ST e (3)
WW‘ﬁ%%*E@Vm@@V’WW@MWMﬁWO(MT

6T R R RIS e MR TR

26

o7 FERFIAES P FAREFLER AR LA EZ T BT R T83-%

FERMER » 5% 0 20048 17 448 0 T555-556 < i (it joibip s 2 i
P9 ) é&‘u—ii) » HRLEXNF > WiLl6 o | 25-26 ¢

- ik R g*g Bdo3t 2 & > &2 A Bek o ( LI R wmizl8 |
511 513 Fieg o PEAREDEFH L, PR E I Z05RR
2 H B T Fig wokames (2 ) & q.if}w}* f%a&ﬁaﬂapﬁ #. 02002
ET0 4R A0 F779-780) H r*m&lﬂ@?l%:i el
e R R U ARASE o S tgg ﬁ} (L ph-dr o NP &2
—%/z*}?%z?ﬁma‘rﬁéb_? e T ‘\I;l—ﬂlpw ( H) w5 2R S AR
FHmc B, o FwE o F746) -

#F #r3 Ty ieAt € 4, (negative social rights) 2 ﬁ_ﬁ > 2. Cécile Fabre, supra
note 17, at 42.

28

29



Rix 1P pd ARG R 127

18 S J[;F%}LP Vg, o H 75%5?\;5/}4 ﬁtggﬁls}@; % [E&"é‘\’?’y': S
%w’m%ﬁ%uirWﬁ#lmH¢V#wPfiw%ﬁ
ﬁjf WéﬁrWﬁ1 g—VErggg\%ﬁnjp& o yﬁﬂjF

%uﬁ%ﬁﬂﬂuﬁﬂﬁ“f“ﬂy’@*ﬁ%“ﬂ»kVﬁW
MG TR T AR L D A
[F=£7 - ﬁﬁL#jEIF]]@%H Ik e ¥ER=S 2D T "E)f@f
"*’i}*{ﬁfﬁ‘l‘? T T - R R T N AR
(s 7nmiw>’m~~hp’r'ﬁ@*fﬁ?gmwi’aww¢W¢
T %5 VP PSR S LA R R FE T l/#‘ﬁlﬁfﬁ“]lﬁ30
S N S

T (R AT FT O G R PR AT
‘jhm?jﬂwpﬂgﬁﬁ”’w#'ﬁiﬁﬂ/ﬁwv
?mmﬂ*:*ﬁﬂowmjﬁPﬁﬁﬂ o EUOVEHETS B
e ﬁﬁﬁu?@“¢¢k5“

()

L2 B HR%E Y

Mo - MR (o ot o St o R BEE B R S MR R
B BT T B B T A L A

«_

lH

* AN R e L AT w—:v FEEN AR PGP et A
B T AR B RS z )s%/f FotzgRe (s
Ao R ARGz R 4;@;&«,7?1‘%%14&41’ R NI
AEALAEL DR F6-14) 0 FRLAfE BT M2 REA AN LT
CEWLS AT 2L e 3 ¥ ) i ‘Wp Aul e F o g H Lo ERE
ERCR SR & B ~44;,,;t,,a*p,+-:~ RSB T EREFEY TR

" BY o2 gk R R RO ,}1:1 EE AL 5 2003/6 0 F 4445

g PN AL S KT ALY F-2Paul Hunt, Social Rights: Building a Legal
Tradition, in Robert G. Patman ed., Universal Human Rights? 50-63 (Macmillan Press,
2000).

BT SR - Efﬁd;ﬁ{‘g’?: (7] F%% AR H%ﬁfl[g&[ Jupd it
T H }?rl IN ;@$ f[ 1 (Universal Declaration of Human Rights,
1948) 872 A = ™0 T (1) S~ EE T (e B E
BRI R T (R e R R e (2) B
[ 27 0 [ [ B 29 0 [ [ﬁ PV REF] o (3) T (EHIE
J{%PP_:[%\?[ it ~ % % kv‘«/\ N gﬁrif Ty R
[UREA] - (4)Jﬁkf% ﬂﬂﬁ @ﬂ?ﬁbww”ﬁV
Al g
B et B TR Y [ A 2
( International Covenant on Economic, Social and Cultural Rights,
1966) % - g3 T4 ws;\”@@s«wﬁ T e H WS
ﬁx%dgjiﬁkar’*ihﬁp];[h ﬁ-’ﬁ\/}% > I’EIJF?*H:*I/;@%’U,%}}{%
PRIV D) (D SR © 2% AR R i
ALY & = g 4R 20 Vi s ’ﬁwﬁﬁﬁ%%ﬁﬁﬁb§W1
G PP R 3L B AR I R o SVGH AR
TP RS P~ Fj Kl R A gﬁ [T N L&“{,\J Hy o
B g FoEHE T TH 5é’ﬁﬂ\4[s&lysj<r§ij]ﬁ Mrjg; F AT
WEPST RV RAD SR IR - (L) WP ﬂﬂ'
%?W?**ﬂa‘“w 2 i (S P ﬁ <
Z W ﬁﬁﬁﬂ TEPER T SR T = V$J”Fﬁ§ﬁ -
Pl P m¢?: el AR R b
o (2) =Rt VIR (3) 9 " g iy
ﬂwjgﬁﬂﬁﬁ&%?%ﬁ’wiﬁ?@“iVﬂ 1t
PRV GG (4D TR RL~ PRI (8 RGP

IS

[—

3 See Ian Brownlie and Guy S. Goodwin-Gill eds., Basic Documents on Human Rights

22(Oxford University Press, 4th ed., 2002)

33 1d, at 174-175.



Rix 1Pl pd AL RR 129

ZEBEII - BE Y B e ) S Al T A
L—}?ﬁ“ iR BER 0 (1 ) J Mt & {“:J‘EJ Eh A 2 [ ;:mlﬂﬁﬂj
o |u;g’_‘r ﬁlﬁr‘;m SRR A pﬁ,%’,%}t’?ﬂ s F I/@
F| o IF=2F F[;@%“ NS IEI 1SS N E BT I i S A Fﬁ,
Foz I/%”ﬁ&ﬁ‘/t WP ~ VAEFHFIF T FJ)E’”_\Jﬂ T‘[“FF}—T—U%[
HIE o TR 5 (2) T fEE 2 B R A B R R
DR 2 RH R 2T A V@*H (3) =
PEPEVETGE (B A o R R A s SRR 2 2 R
I a R R %kwﬁﬂﬂﬁw’mﬁﬂéﬁﬁﬁﬁ%ﬂ
9o TOEREGE G (4) BT B e D
HeD . 2¢l$£7ﬁ%ﬁ#W%®@$%%§Fﬁk§ﬁ@
PESTREAY QORI e 3.4 1R A R~ e FTJ“?T%IEI
'“”“H@ﬁwyhf@W%Zij”u%, B BRIV RS R L
i %&alﬁlj?mf’WH%WFﬁ@ﬁi%?ﬁﬂ
HE e
:Hﬁ’@W%E:“W%(HD)EhH#ﬂﬂ %5 TSR - T
A PR RS A IR A B R gL
"E’ AL Y DI E L R A - T e S
c,@ﬁ DLEBES Y IR . 25O B Ry A - 3
ARAEIERETLES S SL7 SR S (M-
2%ﬁﬁﬂ%éﬁ4—uﬁwgw
PP et - R s R e et D
ES }L'Tf’jf{‘\—‘ Judurt F g1 rﬁi’ii\'\'n?fﬁ%ﬁ(ﬁ’[ | (European Social

L

20

HOEHRRESE 2RCAPCREFPARLSE (1) o HLA ¥T e

PES
%48 (20039) > F2229 k=2 (F) b1 574 D'_%:)?‘—Lﬁﬁ
(2003/10) » F4r1™ o gteb s BNREF 1 f‘«’ * = ”“-Si B:F\ ) EVT %
PR 4 p AILOHS 4 > A RILO (E'E % | é@%i&é}&)i‘"
LT (FE) >199#107 29p » F 412 o

Charter ) ?JE}%j (el Ve » EI::F“EWH%[LT}:?‘I =
A~ BT A 5~ 53T A pafE - BT ﬁ*‘ ZA el e T
_'“Fﬁ@["/ssi (1) e e (57— %) ﬁﬁﬁ[ihx_) 73
=8 %[%Wﬁﬁw*ﬁﬁﬁ@pﬁﬁyﬁiﬂ@mﬂﬁﬁ
B2 Ryl - E IR ST e - fg;ﬂg;ir |35 % fufi
F ook }:’[”T"EJ SR I SR L N E U RN ﬁ‘[J ( free
employment services) ; HfH fY J’,}iﬁ%ﬁ%ﬂ’ﬁ@?&&i ;“l,: ~ AR
AR o (2) T2 3 iFiE R (310 1K) o "’*?7[3“?}’%7%‘#5
tf“ﬁf BV ET R ﬂb%?, s = J/[“'xf’lﬁ”i"“%# [}
B 5 il € | o e gy T J/Tﬁiiif N rf*[‘ﬂs ’ F E'IJ’EqH P PR
BB R T EAE L R - PR R R
(e L AR "‘”""@ R e ;F‘}EI £ IS R R
Fffal,l JEH A (essentlal aspects ) FEH&\&FE, GRS f‘[
BRI O o A A o (3) % 2A L2
FEEE (9= %) o BB F e 2 BT Ay o
e Ry ~ 2y J&_Eﬂﬁﬁﬁé]‘ Féfﬁf‘?ﬁ‘ﬁi%? B EE (R
E%‘;U?ij/— E‘{E[fj[gﬁl%\—’il';"—‘?"‘ : ggﬂjajé‘ Kt kA ;é%r?}q VE
I [ S E glrg ﬂj ST R qﬁ,yﬁﬁﬂfﬂj
(occupational health services) I jﬁ“ o (4) o T FEFTHEPE
COTPAR) o et dp L ?ﬁ:“—ﬁfﬂ R A Ca
decent standard of living) .V #reY [@’ﬁ ERFFHI - T R
WW$wwW%va¢z:+&ma[Emyﬁﬁﬁm'Wﬁﬁﬁ
S RIA Y (R - R
B S AP S (MBI A Y S A i
Pl Y eEmh T Ay o N g iR ALY S fr R
T ERRCER I H Pl G B R T Pl

®  See supranote 32, at 455-68.



RirrairiEz pd 24LE ER 131

oo (5) iR (IR o PEEST UM GHEE ﬁﬁu
ERAGE I BE VBT SR
IR o Bk ek g o r@g}ﬁ‘ oo h iRy MR
ERE e PSR E NS I/tfj{ﬁn W . ﬂﬂﬁ‘ﬂzﬁ“ lH{j—“‘FEI%j}/“FII
]}?H&E}IJ/ ’F[EJ“J 7;/1%9 JF=E s F [/ﬁf[gﬂ > Tgphfylj;}i Ry
TERE - (6) RHMEE R (5K B ERES

TEER F’ﬁ% (joint consultation) mfﬁp"ﬁﬁ'ﬂJ‘L I hd B[R
(ELA > R A RS 2 Y 2 R T R

ﬁﬁ@%%%ﬂh?ﬁ@ﬁpW%ﬂ’%LﬁﬁﬁW%%%ﬂg
p@@%wgwwma;**@@ #wﬁﬁ%ﬁvﬁ N
RN SEREET MR R ’?E}’JF“LF’J U S A N e
;J/;Wo (7) 282§ &% FE%%E(?II- %) o fEl) - i
bﬁiqﬁ;i’ 0 e TF g '/{Hﬁfu BERES T ?\?ﬁ\ R NS
HEH o = F A T Eﬂ{ﬁ‘ﬂ SESSER LS S UERCCE
IFil ?‘Lﬁ S BRI ?E‘&ﬁg"“ﬁi [ORL R = e
oy s = pPUEpE B A Tl ST PR AR RS
FH o PHEASRRT (B A TRl R RS R
BT PR 5 P (R R S SR
eV be VI (8) e 2 4 Fikig (37
%) > BSNER] > R &= DA PEY E B R 2 O R
H;:pﬂ fe = & (55 P R 1F,ffﬁﬁ@ﬂm N AN
E] R SRR R R H S R O R AN BT R T e ]
l'p Tent gl AR S H R R AN P VAR e i
%ypgﬁﬁ%ﬁﬂatpa@"T@%;ﬁ%§Winﬁ%ﬁ:IE
(9) Bksraat® (O7]e1%) - Py el ] oo i b R~
“EVAR 75 ?E'-r s I T%”jﬂ"’frq kot fﬁi[‘fﬁ ’ F#R%ﬁ“iﬁﬁiﬂ flt 1=
E’”ﬁ&iﬁfﬂl.ﬁ%&%ﬁ O G TRE o (10) s (51
) g fﬁﬁ,{[ﬁ A s A - :p?ﬁﬁz[&#?{ S ERTILEE $ i o

_El

LAY A B Y PR I DI
FpIE BRSO (RS L R Y R RS A
P w PE] 2 51 e gl P i %’5‘1}}“1@' YRy TR R WIS
)fﬁ GRS SUSN ) F[J/%HUFF[ P BEER 3 AN
B FR GRS U RS (facﬂltleS) » YR (SR fii%‘ﬁl’,’l’ﬁii’
AR~ W5 A Sl ff;uﬁ - ]‘IZEJI‘F'E s ek
VR O R R (supplementary training ) ; A% A7) E—.‘F’[‘
?ﬁw@ By A NGER ST B
( apprenticeship ) * - é’”’ﬂz-j, PEV 353 > ™~ BREETH A 5
Wb o (11) * 2 BMEFTH g6 RNE G 2T g2 0
S () T ﬁW%%ﬁ$m@M§‘W?@g
(KGN0 AR S g FE S G AR - UGN R HZIIEEU 7
e g R S S PSR S P O E[Jf%?_ﬁﬁyﬁ” P VES
Moo WERFR - (12) et 8RR (TT* FAED o PR
FEEYIPIFE T R R R FRSR SR A
RE) ¢ PR T R I B e 5T R
PO Y P e (13) 3 TF ) B R (55 A R PR
W%%wﬁj@%%wjﬁﬂmﬁﬁ@Wﬁ$~§%u%m’
PRIV~ ‘ﬁ%g i) T R s T R RLE T (R
RS E FTJ (B S S R T B PR P B
95 8 1 o ﬂéﬂwﬂﬂ’mfﬁP'%ﬁﬁﬁFﬂl%mgl
%J#W>ﬁho(M)%W%ﬁﬁﬁ’ﬁmbﬁﬁﬁ( =
Jufg ) o P fﬁl E2E SIS ﬁ% W 2 & ’E’E} # [ (collective
redundancy ) I'J ] - Vﬁjfbiﬁﬁrﬁjﬁ}g&% i E %:%ngﬁa%E E&{Hﬁiﬂ
H o S SR RN Y S R RIS R (Y
RUpEEDE > BEBE TS O0O0F A 2 Fl+ Pk
MR SR TR 2"'~'§'§%Eﬂ§1¢ A& F 5 (Charter of
Fundamental Rights of the European Union) » %3 = T [BfA!

| L_l,



Rir 1Pl pd 2ALE RR 133

LA PRI 2 (1) Fava R RR TR
B REE TS A S BPE e S A R
T B T AR D ORI B R
ﬁr’sﬁﬁVﬂ%?$ﬂ%ﬁo(2>&wrﬁ1ﬁ%ﬁ’m
AEF T A TR, T ﬁ‘/ﬂ REXE R riﬁyﬁ
AR o SR O RN R IR R
miV@m L R RS R 0 PRV E %F@H%%ﬂm

’Wﬁﬁ*ﬁno(3)ﬁww#azmﬁ%,ﬁm%$m—
AREES SER R L R | E%ﬂm%wy@w<mmmmd

access to a free placement service) o (4) # I § %02 %#E -

L R %I S RHE S BT SR R RO
S 1_%” £ T ﬁ'IEJZ“IE VREF] e (5) &L E gehd (iR
#o {ﬂJ:ﬁﬁ[r@T 4 - R, BES T OLHERJ 42

ROTERPY T [RIRIVARA - B RS T IHE R T I S
b B LR T B O V@%U (6) £1z %4
2 OEgT AL T2 R I*;uf.l 5'5 4= %JJL P 2 1 P P 2
T BV ERE T P’Effi = & ( school-leaving
age) - [RZERIE ?]JJH"FSZH e A &;EH“ I i FL:rj (e 7 i
DRI D (S 2 P o

W= EHH A @R SR o R R
ER S E SSRGS S ] SRS (R

R [l R T e el
Frov b [y D EERAER I RIVE R TS ELe AL
H (under—represented sex) Vg HH[@E{%W °

36 42300z ## 72 TwM &2 % % | (Draft Treaty establishing a Constitution

for Europe) > = 2% PR AAEHERZH B0 25 200 AR o &
TATHEEY B AR MR A LR g iR F&?":‘ﬁaﬁi"‘"%%f?%?’ v ¥ R24
Human Rights Law Journal 5-74(2003).

()

BOE ST TOEIED T (A s R AR > R S
Ii’?’?rfri‘ﬂ'ﬂj%é BV BEE T "/ﬁ?ﬁ% ° ‘l‘éﬁ%&’fjﬂiﬂf Fip - fE
PIBSEEIEEy (R ) Fp Pt > 15 % &A= R 7w
Ho I A SR R R PR 2
[ESZI%JF_L&&EIE;J“VZ#WF"/EJ%i@W =2V I/EJZJL@.F[&;I%J‘,‘H thpj
B 0P A R IORIE LR o 2 E T T+;[ﬁ@[if§ﬁ“£r‘f RN B
= @mPW@J$h PIFH o i - ZS s
ATE) SR A Y LR PR 0 [ U
T RO - :gﬂ%%gj;@ » H (R EE 5 #5700
L% S (R R (R 2Ol AP - 2.
ESEYON IS = R E %fﬁiﬁ%ik%““ﬁ%“ﬂﬁl
(F e 33w By o f e P s (A R R %Kg”ﬂﬁ;
ST (B SR S R Y FI AL O] 8T
[HOD%%%%%%QW:wa*ﬂibﬁénﬁpwﬂfWﬂﬁﬂaﬁ
GORRERCRE g AN IR ﬁi‘fﬁ?ﬁi%ﬁlj?,) o 4FREREFET A
%@ﬂ%%@%ﬁ@%’Wﬁ%ﬂ‘@%‘iibﬁﬁgﬁﬁ
%W%%QW%F°5”k?%Wﬁﬂ ﬁﬁ”ﬁ’fﬁﬁﬁ
A~ FR A ST A SR L E RS T

iwgﬁqiﬁv~@%Vv%y‘@~@@Wﬁﬁﬁ§
F”J (e N A o SR S0 N A > = S sz‘jt (B AN fi ﬁEJR%E’J » =
IR PR \mww@m BT (pUpE R o BLA rspigp s

Lpd A — B E D 2y R

%#gqh,wm%ﬁmgﬁgmlpﬁa)»Fﬁﬁkwngu
AR CPBE T ER I LG VARA - WG T T %Vﬂ
‘ﬁﬁ‘ﬂ%%%%§WP90ﬁ%¢#¢*ﬁmﬁim

3 s A I8y F1084277 2279



RixrairiEZ pd 2ALE R 135

OPMBE ~ 3V - OWSRBIPREY - ¥ » Wb (e
USRI [35""%7 R NG VR lﬁﬂ/ﬂ?ﬁi g =

F"[F’?F?ﬂ' YR é’F{ ﬁ‘ﬂ FyEh 2 Frfh ;o (the freedom from
compulsory labor) ¥ o 7 =g ™ 5 7 (Al 7 A fy ! R I ?ﬁ
iy~ B (SRR A S Y AR I - P
FEF] o P9t - S AR R %%Vr“$ﬂﬂu3’w
T OERBUR AR dn P R - B VAR RS
K VEre ?590['*3? (IS A VSR “'5’7?’3}%5@%4%%“?} F’?FEI 3
rﬁl#%"ﬁ FZ 'ET@W Wi >~ N EPIPEEE - BV R
ER [y B - RE R R R - e
%bﬂ?&pw ﬁ#*ﬁf%@%"#h’kwjﬂﬁiﬁ
fih EI E[l g mwsﬁfiﬂ i # EN: SR N 0L =R CRA R
7o EOEE ¢ ) EIE[[E?<K$‘EIE[[[”?1 [/FTJI,T’%% [l
T [ﬁﬁw "4?11’ £ ”J’iﬁ“ Fﬁg?ﬁf'ﬁﬁfﬂﬁl@ﬁ?] A

38 See Rhona K. Smith, supra note 16, at 295,297.% £ A+ 2 F3* @5 % e Or 57 F

LALEY o TR ERERL R v e F gk
WREE o pRFE R LY - TRAMRAE I FL g P p
BAF ) ZRF O ML LRI TE G- FREY AN 2R F 2t aE
FEREEA) L Lk > RHF WRRS REEEE G 1 0FN A 2 E A 2 1 0F
FoorWH IR xRl e HRTL Ly g e GRERA BRI %;‘ézgz&
H 2001117 Ip %258 £ % » F483; -4 A L3 - w32l > F370-371) &
Wi wo P E- Az Ed g Y AL eRER ) S Lo R TY B
LA EfeR A NG F R R, o Y RASF I RIEB L BFIF S
B A2 9da 2 B2 L5 7 ans B “fnguprs/,,\ R T TR
LF A HI T JfAE L s F2 A MBI > 2004E57 F 1R A
Fo%F dURAE > F248)
HRM G FEREAG MARDFRE < ZTRE ¥ Tdg%4, >
199917 — %% » H+k » 7 121-123
FERT L RO LXORFD LB FTL A PR A2 O
[a;‘v:]’-/luxbia:mlsw— (1999)&—~\py¢§r‘£ T 128-
130 & #3849 > $3516 0 7235236 ¢

39

40

ﬁ’ﬁﬁﬁﬁﬁwq%? et 5 2 E?p@ﬁﬂ%%(é
B BIEUE FIAR S y BAE B A e
wmﬂ@aﬁnfﬁéfgﬁwno

2.4}_5 IR IR A

B fis O SR M - P
B > SR E I/’Tlﬁ‘ri’[[fﬁ SFyE U:ﬁ} YIRS i S JQ:TE%
oy 4 ﬂ%f@giﬁymﬁp v i B“%lfqﬂ\ S FTJHFA,“FAI
ﬁ%§7iwa”thK@%Imw¢%$vﬂ@*@w
¢¢ﬁ#iﬂ%’TF£?@ﬁ[@ﬂ[ﬁ’%@&ﬂ*#@
%ﬁ’ B Pl (20 74 Jblﬂﬁﬁ'ﬁ' vTJ“%Ab?iﬁ’Uﬁﬁﬁ'HW ik

Y EFEY

B A JEHEEE (access to employment) 1 (& FA'FJ,#‘
TR L S F R ) o~ MR @“"%ﬁ%ﬂ*#ﬂlﬁ ﬁlﬁrﬁjﬁ%ﬁf
s‘a‘ﬁ‘/}%vuﬁaﬂ’ VREA S ME AR o B FA
k%ﬁwﬁy%uo&ﬂvmr%%#@@%’;@%WEW
W EERHR 2T Y« S T S T (R
BR) AT e VAT Ao o - kA AW
SERZERFLE > LAFWLEERFTEFF TS L EA B
Z 4 B2 T fm#u%f;*ﬁ EEESTERED IS SR

B W (1) B lﬂﬁlﬂpl R R S
T VR R AT RS I SR e 2 VS, f[ o R F= S

s p AERAIE MR ARA B L - D38 F309 ¢
:z f;; SR ARG B3 FA8 49 RfEH L2 A2 > w12l » F 127
PR AL a—::zzz HRUER > 3303 M > 3227 5 T 560-561 ¢

BEat1 vz T3 FEFLIEREE fﬁ—f rE r&hﬁliﬁzéﬁ—*ﬁfgéhﬁj\zﬁ:
f?r’i'avgg»;m—tti,iﬁféf'Jfri’%f WABISWORTRBIFAG FRRe- AR
RARGR G CEEY R AT ES N FRRARL TR R
Rpdrais g30% 0 &0 FTH Mfechizh b, (Fl2 2 10 284
B %24 52003/110 F3) o i BE AR AR - B AR



Rx 1 iriE2Z pd AL R 137

F VTR F AR SR ND IR R (PR D
LB g e T RS P EES T T (R ﬁﬁ‘/ﬂf‘fﬂﬁﬁ *
FH T RORBIEA R P RS
WS PR [BVMF] o < falhe ] %EJI’T VEIE ST A
~rﬁ%W%EVPw’HP’“*J%ﬁ¢MwTﬁ%@W
A B9 B R R 2 SR T
B Vj‘tiﬁﬁﬁjp ]Hﬁ‘[JiFl BAEBAHGNDY TS g
A e (2) Eﬁ# FEARIT o B RS T ME
B PF 2 AR T (RIRE R EBREP . E I
ﬁﬁ B~ PE IR R IR AR - 2R VT ERURAT B
HepE D ﬁiiiﬁl’iéiﬁ@@*%’@ﬁ%% o [ESTHEALL B
rpre 5;\:# HAE > = RURN S A e = 7 L4 A A L)
(PR A = ) 9™ ERF P RAPED GBI
ffr g > 7 %J* F}FJEE“G

LH S MRS T S 2 L g i i
FIFTRREE > el b (R cur 7 EGEAE b'?g‘*?ﬂ%,l
[J'Fﬂﬁ;w@ (o A & ’?i‘”'”*éﬂ—@ ° BRI B

AT~ 0 S EE A RMBEHFRE (- > R iEE ¥
d ~ZHpd ) A AR EEFERLBASE BTV Y 7248
AR B 4T RS A RRAAERE A JAT (R
oAz 15’ ;‘153 % ﬂg? s wmErlSs s F121-122) > xR MR LR A A g
frk2 S ARAEI B E A SRR R TR R FRAE - &
mE o A A G RG F";IE f/ 2o [FRitze~ 2 %“’f?% %701 %{.ﬁﬂﬁ ¥R
%9 4 %;;;Lgifgm P EEET |§,4Hg“l awﬁ MBETHE TP
B il 2 {%;_-k#wr_, FERZILQ R H
i %509%?*%? R F TR AL J—%/z #w (=) »2003&57
— MR F294206)] v giE b o T AP AFZES Lo EsomaRT T4 M
AF A EER S RLE BB SR iE R A kR o

FEET S Ao pFRL2ZEOT B AT AR “{%ﬁ’ Yal) Rk H1244
8 (2003.5.1-15) » B 122-128 -

PAZZES L NEHP RGP 2 R

r

F ~ ¢ /z]‘m"/éf

46

a7

.ﬁﬁﬁwm[r%%%&&mw’w%%%:@%W@
u RS BT R BT DR Y
@wwza’ﬁ“ﬁLﬂ%@VEwi’@ﬁmﬁ TP IEA 7 VA
[FIAE I > I 22 5 2 F'%ﬂ R B R F‘ﬂf” 5
:mxwim@?mpvi IR SRS )
PE - AESETE lﬁajg,ggzﬁx,j\ BTl E[g[“gﬂﬂjﬂggﬂ;ﬁ o PRIF= s
*#H?Uaf“ = BRI AT P
Jn\’a",ﬂﬂ- VEUHE e 3T= Frid = ey R o(:,;g‘&;é
ESE S jfgﬁ:g > cI;F'[ r’iéﬁlﬁl# i T+IF7 Ry b,
A A ’*FA v 79l ]*ﬁfp[ﬁﬁ'i F[ﬂﬁ"‘lwu[/ Ty ELURAEF
ENa UL RS A I S g YRk I'[‘U{ﬁ’%* (B i A
E [l A Ak FpTRS B R AR A TH l‘ar[}ﬁ I e =2
e ﬁ“:ﬁﬁ{i{— I[i_ )E/\ET],L % E » BIE £ &~ WFQ B EaRPY o
=9t > IR R iR o T RUIES B 5 FF RIEAE Il N
Rg f%*ﬁ? VAEF] EIJ?F] i*w\?%\'ﬁj'ﬁn?w Bifas o F|H o B
ﬁﬁ*%ﬁl,n Fos R ER D S B K P R ) ER R Y AR
5 B AL A - ﬁ#@?iﬁﬂku%ﬁW@ R
R R 5FF‘)IJ§£¥BJIE|E[|;' gn%jar M veeen B‘[%lﬁ”UJL"L F’J‘J
'FA YEH %V?’%ﬁ*ﬁ*@‘f 7&" ‘ifL*IJﬁf'ﬁE‘ AR E
L{l?ﬁlﬂ‘\ LU ST EREF]] o e IERES TFILLIPEH\ ﬁﬂyfﬁﬁ*
A {2 (0 0 eV ARF] T ﬁff*@f o 2 H AR
U B R R IR T

WAL R o R -

B MR AR A B2 F232230; % P AR WARF AT
B & maARRE e p MBS 0 2002£7730p $2K 0 F LR
540-541 5 i B k5 > 2] T 335336 ¢

o RRAETRI A L AR

MAEE %z gl B 6T B ERF RS A1 208 ER



R iriE2Z pd AL RR 139

Boil 7[RI SR TR (R R B T
(I BLe AR S R (R SRR - AR S
SR R B R e -

1‘*@@§Wvﬁmﬁ$——|*@@#§$r

Y

Bl
()
l.A= '?,‘é
AR o e R R
THI « SBEE T A SR TS D F

Al Wﬁﬁﬁﬁﬁﬁkﬁw’%ﬁgﬁmﬁ’ﬁﬁﬁfﬁﬁ

FOMTAE 2 AR R H 9 - TR Y - e e
i Y HJ—EIEIU@%U Hﬁruz‘*w HdE o H 57 SUEIE e
R IR Ve T R @F%Hﬁmaﬁé%ﬂ
VREE (MY RUZET Ao l@#?ﬂ e 2 ) A g s T EL A fl
B}Lﬁju | 3’%?ﬁtﬁ%_’52 , ﬁy‘[{,ﬁj S GRS R ) P JLTT+%'7§L¢@
VT RED PR L M Y A 2
o = ﬁirF?%'ryﬂdﬁ?wjﬁﬂE@f]ppM@ iy s =
TR PR e F %W%ﬁj@ﬂﬁérwﬂ
Yoy H e PR A T fllﬁ?/lj%a‘d/ FIEREF] S >

—H{HPEREE Y2 2B EE A B2 A8 528 (2003/1)
F3538 -

Sl mme s i Al d Rl B TR e AR R
B ¥t 5o (1998/7) o F 98102 -

T TR -FECINES SIS S8 TP P ST CE T AR S By
ETEE Ve Zialnd 44 Wwﬁ’ﬁ#mmﬁ&”@?ﬁf’ Y
Ao werI8 s F1S8-161 5 8 A » FRCE 2 AR F Y 0 AFL Lo E A HTA
40 T 108-109 «

53

F % T host B G RE L 0 51220 343 0

@ﬂﬁ@(ﬁﬁ@%ﬁ%@>%@“ I Y
B shes F 389 TER Ii%—l’“ Lig P YIRS Y
AP BRI IR O % ﬁé%mﬁm$ﬂ“ﬁw
Jgss 5 R A I—B‘LTT‘UJ “ﬁ*ﬁ?ﬁ]}j EJFB,%*J Fﬁ% z]
AL D 2 Hf“ﬁ'}ﬁﬁmﬁ%;&ﬁWﬁ
Al (55502 308 T (85 0 5 TR S E ROy R R o
A RN DS A A1l s U i*“@‘éﬁ“$W@’
B N FR R A NG S RS R LA LS
EAARLRETG SRR W%@¢dmdﬁ% HE %
T it gL kgt o 4o ’f#ﬂ%« FERE _J_—Eﬁﬁ?;n,\
?wgﬁiﬁvﬂﬁliﬁﬂ’ilé- Hi o Fp
N DR A E VIR R e Kﬁ%‘% -
PRI o 5 i 2 A = (A ERE S AARFLV A -
FET] FE > A2 3u s 1 TR kAR 0 p o RRITA AR
BEREAE S TRAGRALE FRIA AT 0 RS S ZF0E

54 Lo o gE o AR = DS 1 .
CETPRFYZI-ZREENE TEREEY S :_I',?:"“l’?ﬁi—L Pz, '%qi

REREEZ > s R REZELMP R EITIZ RS -

ii BREH 72 “EAPTAAMEL FRAFREFER L AT ART
B TREGEDE AL RRER S R ERT R o F T

QW“’E” CARAL - Ew 0 SR TLIMT o

PRFEERBIEARE GFERF A Ap e 237 TRy Al

o) 2B SR R E ek $588 0 2004/50 F26) o ALisfAfRsEs Y £ 8

55

56

MIBEEREE Y- illiﬁi‘ﬂk s e Y e T e s (FHARNELZEEHP
b2 E AU G R EP R ki) B F e o w5 (MR
ARG gtE c BRI S mBRIT DEEE S L0 Pt RS A
NIRRT E M % FiDd 2 P s R RIRH IR R e Rl
T2 ’fiv‘%‘-\.%/f—/ff g e
FAREISE E RS WIS TI33-1345 0 AAEIIEHE 2 S
EHRE R e F TE2EGeTE (- ) ) 2199277 1% > &4k F 85-
88 Rz b A AL BT > 22 fFBA% (REPBRELIEASD
P ($-4B) | 0 ARAL L E N SR Y AR T 44000 T o

57



RE LR pd R ALE R 141

ERTIRATIZPFEFLZL G 9 A NENE D TR Ry
KR2gh2 bk "EIFLEEFLZ NP I
2.5 2 FfAfR
SRy U PR R o P BT (e R
s,ﬁ¢p%~%%@ﬁ¢@wﬁﬁ ﬁ*w&ﬂﬁwwﬂﬁ
\[ﬁFIJFJYi}@E‘J ’?’IHFJ\ S e H—‘*T-FT?’]E]@ NS 3;“%5&{[3158
F' | ﬁ 'FIH:_["IEF,E} J)u?i% =R S plER T [ﬂfglﬁ
o (1) g (AArck b ) erL\ﬁgfl‘l#PEB?ﬁ‘i =4
Bﬂ%?7”¢ T B R G R T RS
BBV IO 2 P T BT 8 R
i*#ﬁﬁé’fyﬂﬁy ’ J‘JBEE’?M/TT]U%%J{L_ ’ r?,imiﬂﬁ"é]ﬂﬁu
W VRSO A (R R TS A S e
VR - (2) b e i i 0= = fgoy
41 it e BRI R T2 AE T HHE A2 RR
2 A By BRFEEIFE o G BT BT A SRR R
557 e R AT fpl e S e ﬁHWEE$WW$“?
ﬁﬂhﬁgﬁ’w%ﬁ@ﬁéﬁﬁfﬁ’?u Az EW
%*VE{'LF?TF—]‘V? Flop - B gy P SRR ﬁ['gf—f'] ANE R
i i 2k P [l i = %?@ﬁﬁﬁﬁﬂ I AL AR
CSTRATRISIEE BY A = R AR

[

e R T P TR I 7. R R S e £ 5271

AR B BT Ne AT IR 4 3o 1 - SR > By TAp
RA (Fdp A 2 AL R ) FTJER S BE R o U ERR A A E R LT A M8 B
2ZAREFF R RO A RAFEAL BH LA HEFREE 2E A LAGTIH S -
RS E WFFRLA P 2 PMRL AL G B L BREA R
DNEEAPR BN EFREFLFHARET PRI ALZIA D > B
HANEERAE L RE R EA gk Y B Pl MARTIT RS T
2z o pe e

ﬂ&%ﬁzﬁzﬁJ%’mﬁwﬁ@mw’ww’%“ww
?ﬁ?$ﬁﬁﬁ%I#@£V’ﬁﬂu?fF@$ ma’@
Hﬁﬂ%ﬁwmiﬁ%rhﬁiﬂﬁ CELRBEIT e
ﬁ?‘f’ﬁﬁﬁ T E R RIS T R
ﬂ)ww”*$MbWﬁ%§W?ﬁF@W’%%mﬁ%
@°%ﬂﬁmﬁﬁwﬁﬁ\@ﬁ AR BRSO T )
SERENNEEE i WIMEB%W”?% I REF||F 5 R I'Vﬁ% A
%%,ﬂ@ﬂvmﬂ,%Iﬁ@iv,Tﬂﬂﬁpwgfg,
*‘?7?}lﬂﬂ S N AT SR 42 i[#{%ﬁjﬁqigg
4T RGE ]5‘\55' v 2 ARF] s Sdn (LA AR A BEG PR A
MW%mﬁﬂ$$Myfuk§&M#WiVéﬁmﬁ’*#
E,[ S STy [UIE;FEJ?#;‘%BJFFI | o A R0 ;er_m“ﬁ r&ﬁ,%
IR PR A A ) E‘di RN Ifrhﬁ@ﬁl’“ Y REF IR
B W@%#>“’ﬁ i3 NALYREEY
1 2 R AIEE JTUGELWSZ
]EZI NS ﬁq:‘f$1j/‘fqﬂ\?. K—‘i/ziﬁ‘l‘géj\ﬁ—»ﬁé‘—

O gt plE AMT R S ow BRI BHBI B 24| R TURT R
M= .

EF AR > 3% % T R A ) L) ﬁ iR R A AL R
B o PRS- R E RH ] BIAP o % dofB T N 2 - 2 iR 24
cAF AR R TR ARG 2 A T ) Tz iz b A Sl mH, o
FsREF S - Z 8820 ARG T R TR R AR A B AL T
e

FaRE A > T390 F101-102; mES - T d My &2 TAg M
SR ES T SAT2HATIE e F TR AN A A, 0 2004E10 -
o Bk T312:321 0 ¥ B - R REARES L o SR ENEH e §
ARG AP 0 4 g\#ﬂii‘"“rf}yi\fi‘f REEp O HPFLIR?2F -4 2 &
PRG ~ B 4cpiE P~ (Charles A. Reich) - B ®8FGE 2%~ 2 5 T3MA >
@ tsAaRp ~ FIEMA AN o See Charles A. Reich, The New Property, 73 Yale L. J.
733(1964) 4m A 47 » FHE R IEE 2 > #3130 TSI T -

B2 F bl BA g FE2 2 NEE TR L AR M EF ST D e SRR
BMHMAR Tm2HEEY - L2 E BEFEL

60

61

62



B 1 iEfE2 pd A g R 143

R 1= ¥ 2
@]?\f”ﬂ'}:

ITOERE G ALE RHRAEE 0 URRF P APH AR R
F’£ﬂi%%§ziézﬁga%m*mféaﬁﬁﬁﬁ%
EREFPIEZY A EaANFEZ TR o BRGI

L
W%EFfj?@"ﬁﬁ’*#mﬁF“#%W®ww%WH
R ?y@F[FJFEIfHFLE']F RO gﬁg‘ s 75— FHIEJEEFB

B 5 i B R B B AR b T g R
(5% AR E R A 2 AR T g3
A, VRS BRI RER S A G R
SR T R L L BLRE [y R IV F G - H )
B R (RO % T (R VR » PSR R T
B SR (S R T IR 0 TR T w+%'35 FEPRY b - T
S Fa\rﬁtgrﬂ o FREEICEURE o I EE T @j\tfﬁlréja .
E\J‘I/EIEI[’F‘”[@, =N iﬂfﬂj wzj H sa 64, o /E[]T_]«F/\[I;FI AT
}bﬂiﬁ%%i%,iWiﬁ%ﬂﬁr7ﬁ’ﬁ@“PWﬁ%
R RS 1) 4% L% .

O LBIFAEE T - ow R grx:/;m;y #3156 0 F33-34

o4 ﬁ%wé?iﬁ%%li\%h%w*: EETERR S TRy e
EEF - R P AF R R T LR R ARSI RIS
FiE bRz B R 2B HT AOREREMNT C THBA A EH RS
FUHOFREREFMAEAETR ARERA S L RFT R ERLR BRY
ER2EF S L2 W RAZ RN F R B L pd o &R
AL R 2 H,ga}g

o omnn élzf R DLW F B R R 0 7130 0 T67-76 ¢

ek T BAFF EF AR NN M TE o (MW AMEAE TR
s ’j"'{f}ﬁﬁie% cpd —TE—FE € BRI E SRR T T
e xFEELE S L2550 (1997/1) - F128-133 ~ 137-138) #Am » &=
PR M TR H‘: ﬂb’ri Bt Eirih o FERGREARD d (MAE) 283 M
FEE T ERBEEAP J FR R BT KA 3 M TR 4 g
o RY AT - svr:{

pINTORE T2 fleﬁﬂ*[/ﬁ;\[@ﬁ']% o B fl;ﬁj%ﬁ > T IS
”ﬁwﬁﬂ*ﬁ”%wﬁﬂgF SR % TR By
T R ) R (A g T AT
BB G TR AR Y R R
H o IH@BDLﬂ:U [ fff’\*%ﬁ‘ F—,erEJHJ:‘EI/kD;oI Bl
FRPE Y RGP

LR B2 83 A8 A mETIE

A gz mE LA

£
%ﬂ*@@ﬂ§@@%@<sﬂg§¢@ﬁﬁﬁﬁ>’l
Y A B A FPJ,;;EP i 2013 By

BB EEES RS )FEIFJ[ l/qg F‘P"@%U , — E[]Q‘Eﬁ
@waﬁwipfmfﬂﬁ“%W“V&?éﬂrqwj% SR

ng j;ﬁj F&'Eﬁ—p » F (/[IfFﬁ ? ¢¢F§Jt,, s ,'Jﬁg_lgjzé , Tr:'f[j [".—:
@Vﬁﬂ%% S AT AP Fa T (SR ARF T
ORI A - 9 RSB (909 75 45 0 b HUIRE -~ el
E@ﬁﬁ@%ﬁﬁ%?ﬁmﬁﬁiﬁﬁﬁwﬁ’FWTHﬁ%
W’%ﬁ@ﬁﬁﬂﬁiﬁ%@ﬁﬁﬁiﬂEﬁyﬁmﬁﬁyﬁf
y@@oiwﬁwwﬁﬁ-ﬁéﬂ PR RV T - Al
AR LR Al RS 5 > | (D P LA R ey o R

%@:spﬁm;v«#gqa i 4 5 A T
13 CEBURR B R VRAERE > R
o BB TS BET M (T SR FRREL e

T 2 T (R () B < IO e

o

O g ditE kpEIRATE B 4o T BRGNS 1 RER (9227\#) o

i (915.152F ) ~ RAR %1 (FHEEHE (90.10312% ) % » ¥ 630
B S

68 . PSRN oy P . ’ o N W .
AR A E R (Fh 0 BA A HE - 21T MR BHEI - 2
FEAHS - AU 4 KB A AR flE 0 FE AN BT



B 1 iFfE pd 2 A g RIR 145

HE

FUHC > TSRS G- RGO AR WF H?*fEf
AL, | IR A (P JIE4‘?ZT F%EJ@%U b iE IEJ*:’FW
= AP 2 E ] I/[;«Lﬁru ’U‘JT ujﬁglﬁ%pﬁtﬂ[ﬂnﬂ
Al ;69 O A S R I/jjflizf[fﬁ = i I/F}
PT%*%W%:%@,M#ﬁ%%%@"bﬂ%Ewﬁg
#tflﬁlvﬁjfj" B S e [/ﬂ\ﬂ M &5 =40 - [?}{J‘j\
W“*W*@@Wﬁoﬂw’ﬁiﬁaﬁﬁ?rw@’E%ﬁ
o A RT0 s ST, ¢ NS G BT TR (e
o IR A -

FEEE ARG (B UE R
H[ , W@;I%’})@'}J,’?ﬁ*v fgj,;fﬁjiwfli};i’ ) [ﬂ 1| 7 g B K 4 T A
PR YRR E IS ATl T (Y R okt
ﬁﬁ@%%%ﬂ (EVHF] - 2T D ERE P NV E
T B R N R B E R B
PIRG4S Qg RIFVRLE o B B s - N &
EREIRTS 1l SRR (S e I
i 0 ER SR IR ISR e
FHM SRV CTHMP MR T AL oL
éﬁ#?mdalﬁJiﬁﬁﬁﬁlW’A “RLE BT

J‘%__”

-
—

.

d PEARAED L TER2EY > EFERANAZT2Z P B2 A T2 AR
‘4 PTERPIZM G RRMES 22N EPRF A AER S B2 12
X% =48 (2001/1) ’;'45 ~ 48-49 -

09 KRS HRIEY Bk L RRE > ST MER § 4 T L
o

0 TR J R RPEIRIE L B

71

FHEEMATA P EAREE R VEA LA EL Y B 2K T295-306 5 %
,%T%yﬁ*‘lS";‘”le ~220-222 5 PR B 0 we3x27 B 554-555 i"“ FRE
Zif’l‘/ﬁ‘g’/z;-—%{‘ﬁ”.r%f{irﬁ_ » 375 F 85 J%Az;’ﬁ’uxﬁg ,
2002#10% 3% > P » F 202 ¢

AL R TR MAEZ F o B B FRLA
A IRl T[RRIl g =Sy T AR
IV > RLe B FIR R F o2 &pPa T4 % URpEZE
BSIUROR A 2 kT R M A 2 g A
FEREEF LT ERRL TR FREARL PR ERE
BN 2t SR L BN S I

RS OUILE S WP g e F A T A P
RIS *Vﬁi?MJWiﬂ*ﬂg‘ﬁﬁis "

‘ﬁ”Jﬁﬁwﬂxﬁﬁ- Ho e ERE ) 2
AR Y QJIH\ o AR s R e T R RS R L E
TR R KR SR PR SE A NP AR AUSR VIR < At ik
Eo ST A - F AT A DR (R A DR ED) R
“*13E"ﬁ:?*?f‘F%?ﬁwﬁﬁugkiﬂ%@ 1 BT )
BEE S ;'/Hﬁ‘[]ﬁu“ F 44~ Bk U FOhs Y (7; Bl ES e
«{_ﬁ:{ — EIE[L}{—E_EJ_ FIED) o FT— HRLTT‘U’E,H
LSLEEE ﬂ%MJ TR ~ B R A R R S
W~Ej%@%m~’ﬁg#ﬂﬂ@“Vﬁ%%%bpgfﬁ
TPl BUB SR SR AR A
PR BECE S REWR T EPNIRBR Y B (
I ks Vst E,IAp#wv$ywwﬁ%ﬁﬂ

”Eﬁ@“*%w %F,ﬂﬂyﬁ@ﬁ @i%pﬁf
i o PR GY U i E LB PSR
I%L[Jékhj s ‘F I/ =R 7 _Pu,ff;JJEI = BT £, |‘J’L5FI:IA|'JQJ (4
e Y T T RS R E e 2 LY N R SR I

W F TG M oA BRI P R B F AR R
S IR+ S WL EHEH? A RELHIARL G X RS
23k § R D o 2R SR YIT L fRRR R rm,%ué— i R PR ey Y
HEPE o P FER FiE FRE FREOh AR Ko




BiE 1 iEfE pd 2 Ag IR 147

T Ly (- ey ) PR  EAH R 0
fpk s b H@?’?f{; e BEEL o B T LI
YOCEPRED FHPF DR R W R
s@ﬁm*$VﬁﬁaﬂVW@@ (s SATUREEE LUl
ST IR e A P iéF?H"“ ;J?i' o E I T ;Fv T ?ﬁ
W@#ﬁfﬁ YRR 'ﬁffﬁk" o I A @Fiﬁrﬂﬁy‘%}ﬁ
ef SERTINE Ul ﬁmﬂﬁ? Fofj= 1) o LI 8 58 B et
IGRER sk e TR A N R Rt ST Sl bR S a‘?fﬁ‘
RS SR S /R ’Hﬂwﬁlw@%“ HE R 7 H)
o ‘g”jtiirlidz Jd @ AL D Y
JRIE AR R Ei@lﬁ\%ﬁl@“ﬂ%’;&q*%“ |
TR R TETAVEE S RLSR s BOE L AITRL I RS ~ 2R
FEP - IR RS Y ‘pj“ﬂ Jﬂi «F%’”*Vrfﬁi74° fi:
= M e E BB R R PR VAR R e
wa&aww AT W%I[U@W@V’%Maﬁm
ﬂ#fﬁﬁﬁmV@T’7ﬁ5V* wwqa I B L
%%”Ffﬁﬁ’ﬁ@ﬁ(W%ﬁﬁiﬂDEFﬁ%Wipm
R FRE AT TR T ECE T WS N

__E(
«_

m#

73 o Ak e ) s PP N
ARFEEFERA S ERFF R - - A BR R H AL o T g

RE 0§ AR MR A RS FRRE PN (F R LREE 2
FEEARD 2R R AR o Fa TR FRORS o R B
FRFATRGZFE ARSI (P U BREF R G RFY  RF e
FoRF L FEIL D O BRUEAHRL A T ERAZ00 2R 2
PR R R ) ,,—T—,*i_%fa% oo RH T2 - M T A 'fi(;}g_}i
AT g 0 3G R blde s TEREE D GpREFEFEAIELAEL B
t Ay %i% *?ﬁ o AR EFEREES TN RFEY Fir2 %ih%
e ) & mzﬁiﬁuz FA oS oA m R T - BEs ) o
’r—;-%%ﬂ:, 4> w357 > F 44401 (£ H F 450-456) -

Gldoi PR R S G RPN E TR R TRARAEE D RRE T 2 SR
o T BT 2

74
75

SECEACRE TS SR R E R P R

HVEE ) KRR o A P A R BT D

BT A BB R D H T

f?ﬁ*@ﬁ'%ﬁ‘ﬁj THEHR SR R PRl T (R AR
6 o

2RI ERF L P RRIRBER R T LN

% & B
FI=sl ﬁl}jf‘n?+g[gﬁqliﬁll—ﬁr’?ﬁ Vg SRR FL‘ Bh
“gﬂ\,m VRl o Ty e SBR[ (B AT

LD E‘ﬂ‘ﬁn@ﬁ‘/ﬁ”wglﬂuﬂﬂfﬁﬂ IR UL EOE ST A =
A CERPRUNT ~ 2 & R %‘ﬁﬁl‘ ST A RS S = ﬁ”ﬁ‘?ﬁl#
ﬁﬁiﬁﬁif} ’ E‘U‘J;uii gy i (SR (BEL 2 Rk o B
Y o JEE T [FFE R Mﬁg%\ [/;f:;kH[,TFqu[ﬁﬁﬂ hd ok T g
gﬂréfu%.?* oY= ?ﬁﬁiiﬁf‘ﬁfﬂibﬁﬁl HE I -

%ﬁfﬂr UG L= N RES ‘IJ AERERE RO FACE I L §f
a‘%’[;‘/@*ﬁ I@E‘%&i’ ﬁn’?J ) ¢ “p - @E‘%&i’ AR
PAETER LD o 2SR NS R R IR (R
S QUARNE T3 2 ’ii_F%fM“E' ni”m%&r%j s ] V hEEE qEE
HEHAP LD e BB TEROERE S AT A PR s
Bl Jﬁ*ﬁltﬂi il EQ‘W‘ EREIE I e S A NS
gn&kﬁ%*'r:*ﬂ S zﬁjti Ej@ﬁfté&#ﬁ; [i AR R N =S
P o 25 THIREH > R T stk BT A fR5T- AL - TR e

O g R DOCEREN 0 RS BRSO B S R
Lo GHERREL R PRABREF F A F e R Rk o it b FRR
R IS

77

Iﬁy‘{c,% (876301 ) % 4 %‘{F?,T&E“;}*Rz}ﬁ%“i LoEI VLA pBE @
DHELP R SR ERGIATIAY > B ER A T T

& =

i



Bid 1 iEfE2 pd 2 Ag R 149

R FEESA B E R R s > T S
giooo- o BERNA R f R L ﬁf%?m
§@ o e g o ERH S N STH A Y- A R S|

TR AR L e
ﬁgﬁﬁ?¢§ﬂJ@E'Wiwm%@?ﬁmJ@Fiiﬁﬂaysﬁm@ﬁq
BRI ST 1 — Fe e TR AR TS A S 2 0 9

S ?‘ifiﬁiﬂjgﬁ ...... j IME ) T_\E\g}lﬁgﬂ }f\“{%lpléﬁi}:{,i} H[»J:_Ej?;
]}If’dwﬁggypqﬁﬁugﬁg D L R CRD A

EAERA Eﬁéﬁ o B R E FFJE‘E_J DORRR 2RSS
EEaRIRERE [“'*[ = R AT S W’%“Eﬁljﬂ”q kL AT G
F?'plff:w? E L fy;ﬂ, RS &AL l/qj@#uﬁﬁ}faﬂ
REEE = & RN EN-¢ ST g@wwp@
M DEERURE VR e AT R B ﬁaﬁ*‘*%ﬁjﬁ‘ﬂ[%‘é7 £
F E"F”iﬂﬂ%r@jﬂ g, E I U |F~Eﬁ[§¢ﬁfu1 ;ifl;[*ﬂqij Ay
@ﬂrﬁ@%WVd@ﬁ’a%T*’ﬂﬁ%ﬂfﬂﬁi%m

BSAS 2 FR R P R DY o
[ R 3'1_&1:@1%

R T FEP%

(el ] i g s BIR R SRR A F%Héil?’j Al
méﬁ$$@%@ Wﬁ?@VWiﬁf AR NPT R
B L R R ﬂqﬁﬂi&w LR TR =y SN
By I e J}J&‘FJF_ b R ) A B
P B SR AL LT RO S AR PR RUR 3
@F’F TETE R WELE‘IJfﬁﬁﬁfﬁ(& C TR BTSN TR A

mn . - . WL B AR = e g p PR -
RS ATE R TS R ML e A B ERRERL S - ERFF L e

Ao faRRER 2 2 EM G “F—/zl‘m\ (R e - I E S A
FEld - ERPFFFLOIR - F1 O~ 54O~ 5Lk

150 A 4 B-Fpz 3L & F 72005

YIS o g R ST A = RV IR E 2N ¥
AL fi (1 G A S Rk fp I V[ & A F R
[iERRE S 4\3* EWDIF“ﬁﬁﬁqV[p [l o EEE S R A
A (RORL gy o 2 S ORI SR AR

2 IRFEF T DR RE D T e s E‘E“@E’?ﬁﬂﬁ
NE L ERT o  s PR R 2 SE g BE 0 T e 5 E‘ﬁ‘ﬁl}’—%ﬁﬁﬁ%
B F;l?ﬁ?i ft@'[/fﬁiﬁﬁ"%iﬁﬁ o BT fﬁ@‘vﬂﬁ fﬁiﬁﬁﬁﬁiﬁﬁ J
PR LR MU o SRR $@ Pt 1) 5L
PHERLY S I BR RE UR
*ﬁﬁk}[*} %t a»@*l/%'ﬁ%ﬁr‘ﬁl%:“ ) fﬁéjg BV AFE o SRy IP(E
FIFT@R s o) A = (Rl RV I (R Al - g
HE f*&l*é"?'zr C Y RERL - B o B0 el [HEREY o RL
Fr&,gnmglﬁ R SR A BRI -
FE R RS P n~&g”f* %[Fﬂ@ j it @ [[—“Lﬂ‘l‘r(-j ’g =153
FVEE I¢$[ﬁfﬁrll » #g,[y[[?ﬁ » TP .



153

36
18320
18139



154

2005

5247

0910088646
3 4
0910033663

59 73
41 56
3551

0910088661

155



156 2005 157

10

10

018269 1553

334 347



158 2005 159

11 12

13

12

11

13

309 0910035503



160 2005

14

15

16

14

15
16

2003
368

143

18

17

18

17

161



162 2005 163

20

21

20

19

19 21



164 2005 165

23

22

23

22

382



166

(

)

2005

25

26

24

25
26

0930005502

31

19

24

10 19

167



168 2005 169

()

29

30

27

28

2 0910033663

315
27 0920004886 30 —
28 197



170

2005

31

32

33

34

31

32
33

34

0910023712

34

319 322

35

37

35
36

37

36

102

06991

552

171



172

2005

38

38

319 322

(

)

41

40

39
40

41

000335

000743

39

173



174 2005

()

42

()

42

43

43

000258

(

(

)

)

44

71

44

175



176

2005

45

45

0910033663

556

46

46

a7

0930025882

177

47



178

2005

48

48

(

(

)

)

49

49

0910035503

179



180 2005 181

50 51

52

51

50

52

273 0930033741



182 2005

53

53






185 186 2005

Jellinek
2

Abwehrrecht

L eistungsrecht Teilhaberecht

Pieroth/Schlink,
Grundrechte Staatsrecht 11, Rn. 57 ff.
98 115
Jelinek

Lith-Urteil, BVerfGE 7, 198.



187

objektive Wertentscheidungen
objektive Wertordnung

verfassungskonforme
Auslegung

Recht auf Leben Recht

auf korperliche Unversehrtheit
5

Existenzminimum

Einrichtungsgarantie Grundrechte als negative
Kompetenznormen Grundrechte as
Malstab fur die Audegung und Gestatung des Rechts

Schutzpflicht Drittwirkung Pieroth/Schlink,

Grundrechte Staatsrecht |1, Rn. 73 ff.
267
BVerfGE 52, 339 (346) 267

188 2005

7
Vorbehalt des Mdglichen
was der

einzelne vernlnftigerweise von der Gesellschaft beanspruchen
kann ®

chancengleiche und qualifikationsgerechte Zuteilung von
Ansprichen °

10

Pieroth/Schlink, Grundrechte Staatsrecht |1, Rn. 100, Heidelberg 2000.
BVerfGE 33, 303 (333).
Pieroth/Schlink, Grundrechte Staatsrecht |1, Rn. 96, Heidelberg 2000.

10 Pieroth/Schlink, Grundrechte Staatsrecht |1, Rn. 96, Heidelberg 2000.



11

11

235

189

190 2005
Anschutz
Programm Direktive
Programmsétze
12
Staatszielbestim-
mung

rechtsverbindliche Kraft

13

12 832

13 34



14

14

235

191

192

15

2005

15

236



193 194 2005



status positivus

195

196

2005

16

16



197 198 2005




199 200 2005



201



* 3k

ok




205 206 2005

subjektives Recht

Grundrecht

Recht auf
Gesundheit

WHO



207 208 2005

staatliche Schutzpflicht

SARS



209 210 2005

Einheit der Verfassung



59

159

355

29

1465 1997

153

2003
2004

55 1999

2000

2000

2002

3 335

1999

235 2000

211

2004 1

212 2005

37 1990

95 1990
1999
2002

Anschiitz, G.: Die Verfassung des Deutschen Reichs vom 11.
August 1919, 14. Aufl. 1933 (Nachdruck 1987).

Bundesminister des Inneren/Bundesminister desr Justiz (Hrsg.):
Staatsziel bestimmung/Gesetzgebungsauftrage, Bericht  der
Sachverstandigenskommission, 1983.

Dreier, H. (Hrsg.): Grundgesetz, Kommentar, Bd. |, 1996; Bd. 11,
1998.

Ipsen, H. P.: Uber das Grundgesetz, 1950.

Licke, J.: Soziale Grundrechte als Staatszielbestimmungen und
Gesetzgebungsauftrage, A6R 107 (1982), 15 ff.

v. Mangoldt, H./Klein, Fr./Starck, Chr. (Hrsg.), Das Bonner
Grundgesetz, Kommentar, Bd. 1, 4. Aufl. 1999; Bd. 2, 4. Aufl.
2000.

v. Mlnch, I. (Begr.): Grundgesetz-Kommentar, Bd. 1, 5. Aufl. 2000.

Sachs, M. (Hrsg.): Grundgesetz, Kommentar, 3. Aufl. 2003.

Scheuner, U.: Staatszielbestimmungen, in: ders, Staatstheorie und
Staatsrecht-Ge-sammelte Schriften, hrsg. v. Listl/Rifner, 1978,

S. 223 ff.
Sommermann, K.-P.: Staatsziele und Staatszielbestimmungen, 1997.
Tsai, T.-J ( ): Die verfassungsrechtliche Umwelt-

schutzpflicht des Staates-Zugleich ein Beitrag zur Umwelt-
schutzklausel des Art. 20a GG, 1996.



Q_jf

-t
s
Jg?ﬂ

5t R

& R HB%K@%’TIJEW? EEA
& RGN MEROEEREE R
g T B % *p
. 5}/7’?@%"? ~EE [F['
& 5o TR R e
& RUESTRY * AR



Fundamental Right -
Perspective
Economic
Analysis Perspective

The Community- oriented
Perspective




217 218 2005

English Protestantism
common law

Sparta Roman Empire
3
Westin
4
individualism
1 volunteer groups
2
Alan Westin
5
See Cybereconomy
Becomes the Blind Spot of Monetary Management, COMMERCIAL TIMES(Taipei), August 3 daz
14, 1995, at 7. * ldar.
ALAN WESTIN, PRIVACY AND FREEDOM 12 (1967). ° id.a2r.



219 220 2005

nativist

populist

1940 1950

Fundamental Right Perspective
1970

 Jdaz

Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965).  Griswold
(551-479 B.C)

See BARRINGTON MOORE, JR., PRIVACY 221-24 (1984).



221 222 2005

Edward Shils
Shils
9
Edward Bloustein
13
Charles Fried
10 ¥ Fried
15
11
12 3 Edward Shils, Privacy: Its Congtitution and Vicisstudes, 31 LAW & CONTEMP. PROBS.
281, 306 (1966).
¥ cHARLESFRI ED, AN ANATOMY OF VALUES 143-4 (1970).
5 a 1423
°  EbwarDA. SHILS, THE TORMENT OF SECRECY 22 (1956). (quoted in WESTIN, supra note Fried
2, at 25-26.)

10

11
12

Edward J. Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean

Prosser, 39N.Y.U. L. REV. 962, 1002 (1964).
Id. at 1003.
Id.

See
Charles Fried, Privacy: Economics and Ethics. A Comment on Posner, 12 GA. L. REv.
423, 427(1978).



223

16

17

computer matching

Clipper chips *

take no chance

19
16
See |IAN
WILL, THE BIG BROTHER SOCIETY 134-6 (1983).
17" Jonathan P. Graham, Note, Privacy, Computers, and Commercial Dissemination of
Personal Information, 65 TEX. L. REv. 1395, 1396 (1987).
18 clipper chips
clipper chips
19

Computer Matching and Privacy Protection
Act American Bar Asociation ABA
See Computer Matching and
Privacy Protection Act of 1986: Hearing on S 2756 Before the Subcomm. on Oversight of
Government Management of the Senate Comm. on Governmental Affairs, 99th Cong., 2nd
Sess. 27-8 (1986). (testimony of Ronald L. Plesser) (hereinafter, 1986 Hearings)

224

2005

20

Economic Analysis Perspective

20

ROBERT K. OLBERG, Privacy RIGHTS. THE NECESSARY BUT INSUFFICIENT BASIS FOR A
CONSTITUTIONAL RIGHT TO PRIVACY 56 (1993). (Ph.D. dissertation)



225

21

22

23

Richard Posner

24

Posner

21
22
23
24

Richard A. Posner, Privacy, Secrecy, and Reputation, 28 BUFFALOL. Rev. 1, 2-3 (1979).
Id. at 2.

Richard A. Posner, The Right Of Privacy, 12 GA. L. Rev. 393, 394 (1978).

Id.

226

28

2005

25

26

Posner

27

25
26
27
28

Id. at 395.
Id. at 394.
Id. at 397.

Id.



227 228 2005

The Community-oriented Perspective

29

Posner

30

Posner

32
31

Louis Nizer

Id.
Id. & 399-401.
Id. at 401-403. 32 OLBERG, supra note 20, at 78-81.




Ruth Gavison

X
% Gavison
Gavison
35
Gavison

33
526, 529 (1941). (cited from OLBERG, id., at 81.)
34

35 \d.at441-242.

229

33

Louis Nizer, The Right to Privacy: A Half Century's Developments, 39 MICH. L. Rev.

Ruth Gavison, Privacy and the Limits of Law, 89 YALE L. Rev. 421, 428 (1980).

230 2005

36

Gavison

37

38

40

36
37
38
39
40

Id. at 443.

Id. at 443-444.
Id. at 444.

Id.

Id. at 448-456.

39



231 232 2005

41

42

43

41
42

Id. at 465.
OLBERG, supra note 32, at 80.
Gavison, supra note 47, at 456.



233 234 2005

Posner

Posner

Posner

Posner

46

44

45

Posner

47

44 46

C. Edwin Baker, Posner’s Privacy Mystery and the Failure of Economic Analysis of Law, Anthony D’ Amato, Comment: Professor Posner’s Lecture on Privacy, 12 GA. L. Rev.
12 GA. L. REV. 475, 477-478 (1978). 497, 500-501(1978).

4\, a 478-479. 47" Baker, supra note 57, at 479-480.



Posner
48

49

50

Fried

Fried

51

52

48
49
50
51
52

Posner, supra note 35, at 422 (1978).
Id. at 405.

D’ Amato, supra note 59, at 499-500.
Fried, supra note 26, at 428.

Id.

235

Posner

Posner

236

2005

53
54

OLBERG, supra note 20, at 9.
Gavison, supra note 34, at 437-438.

53

54



237

238

2005

55

55

WILL, supra note 16, at 144.
ANDREW FEENBERG, CRITICAL THEORY OF TECHNOLOGY 14 (1991).

56



239

Miller v. California®’

50

United States v. Thomas®®
Thomas

amicus curiae

Society for Electronic Access
59

57
58
59

413 U.S. 15(1973).
74 F.3d 701 (6th Cir., 1996).
1995 COMPUTER INDUS. LITIG. REP. (Andrews) 20535-6.

240 2005

60

61

The Electronic Frontier
Foundation Howard
Rheingold

62

Id. at 20536.
Miller Thomas
[sic]
Seeid., at 20671-2.
Howard Rheingold, A Sice of Lifein My Virtual Community (electronic ed. 1992).



241

Thomas Society for Electronic Access
63

64

65

66

63
64

supra note 59, at 20535-6.

65 293

66

242

68

67

2005

67
68

69

69



243

70

71

70

E 92 11 14
http://tw.news.yahoo.com/2003/11/14/soci ety/ctnews/4366920.html (last visit 2003/12/5)

92 11 26
http://ec.chinatimes.com/scripts/chinatimes/i scstext.exe?DB=ChinaTimes& Function=List
Doc& From=11& Single=1 (last visit 2003/12/5)

2 1
25 http://ec.chinatimes.com/scripts/chinatimes/iscstext.exe?DB=ChinaTimes& Fun